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No. 1—Joun Hammonp, escheator, plaintiff in{error, vs. Ezr- 
KIEL S. Canp.eEr, claimant, defendant in error. 


Judgment can be arrested for matter only apparent on the face of the records 
which would render the judgment erroneous. 


Forfeiture of slaves, from Baldwin Superior Court. Tried 
before Judge Harpeman, February Term, 1857. 


This was a proceeding by John Hammond, escheator, of 
Baldwin county, to forfeit eleven negro slaves, under the pro- 
visions of the statutes of this State. 

The declaration of forfeiture alleges, that three of said 
slaves were purchased by Joe Butler, alias Joe Hall, a free 
person of color, since the passage of the Act of 19th Decem- 
ber, 1818; and since the purchase thereof, one of said negroes, 
a woman, has had eight children; that said Joe has recently 
died, and all said slaves were held contrary to law, and are 
forfeited to the State. 

VOL, xxII 19, 
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Ezekiel S, Candler interposed his claim to said slaves, and 
upon the appeal at February Term, 1857, the special jury 
empannelled and sworn to try the cause, returned a verdict 
- for the escheator. On the same day, the jury were dis- 
charged for the Term, and on the day thereafter, Saturday, 
being the last day of the Term, claimant made a motion to 
arrest the judgment, on the ground that the jury who render- 
ed the verdict, were not sworn as prescribed by Act of 19th 
December, 1517, in cases of escheats. 
The Court granted the motion and ordered judgment in 
said cause to be arrested. 
Thereupon counsel for escheator excepted. 
lst. Because the Court erred in granting said motion to 
arrest the judgment, on the ground therein taken. 
2d. Because even if the jury should not have been sworn 
as prescribed by the Act of 1817, in cases of escheats, yet the 
Court erred in simply arresting the judgment, instead of set- 
ting aside the verdict and ordering a new trial. 


W. McKuintey, for plaintiff in error. 


Harris, Rocxkwett and Kenan, for defendant in error. 


By the Court.—McDona tp, J. delivering the opinion. 


The record in this case, presents no intrinsic defect, which 
would of itself, render the judgment of the Court erroneous 
or reversible. It does not appear, but that the oath adminis- 
tered to the jury. was the oath prescribed by law. They 
were sworn, and the presumption of law is, that they were 
sworn legally. Tidd’s Prac. 918; 1. Sellon’s Pr. 498. The 
judgment cannot be arrested for intrinsic and foreign matter, 
not appearing on the face of the record. The Court below 
erred, therefore, in arresting the judgment for a cause not 
patent on the record, and his judgment must be reversed. 


Judgment reversed. 
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No, 2.—Daniet Roserts, plaintiff in error, vs. Tomas M. 
Foreman, ef al. defendants in error. 


{1.] In an action of ejectment by heirs at law, proof that the plaintiffs are 
children “of the date J. B.”, with the admission by the defendant that one of 
the children was the owner, in the absence of counter-vailing proof, is sufficient 
to authorize the jury to find the title in the plaintiffs. 


[2.] If upon an examination of the whole evidence, the inconsistencies of wit- 
nesses, and the suspicious nature of title papers, the verdict of the jury is 
suchas the whole case warrants, it will not be set aside. 


Statutory action to recover land, &c., from Laurens Su- 
perior Court. Tried before Judge Love, at October Term, 
1856. 


Thomas M. Foreman, Joseph Bryan, James P. Screven, and 
Jonathan R. Bryan, brought suit against Daniel Roberts, to 
recover lot of Land No. 176, in the 18th district of originally 


Wilkinson now Laurens county. 

The plaintiffs upon the®trial, offered in evidence a plat and 
grant from the State of Georgia, to Joseph Bryan, of Chat- 
ham county. 

Next, the answers of George M. Troup, to interrogatories, 
who swore in substance ; That he knew the parties; that 
Thomas Foreman, Joseph Bryan and Jonathan R. Bryan, 
are the sons of the late Joseph Bryan, of Chatham county, 
and James P. Screven married a daughter; that for several 
years prior to the last two or three, the defendant at different 
times and places, made inquiries after Mr. Foreman, saying 
that he wished to see him; that he owned a tract of land 
drawn by his father which he wished very much to buy, it 
lying adjoining him, and that he would give as much or 
more for it than any one else, and that he thought he was 
entitled to a preference as he had been keeping off trespass- 
ers; and that he looked to no body but Foreman as owner, 
and as capable of making a title; that defendant’s conversa- 
tions were the same in substance on every occasion, when 
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the subject was spoken of, the last being, as well as witness 
recoliecis, within the last three years. In the month of Sep- 
tember, 1854, defendant came to his house, and first introdu- 
ced the subject of this suit, and seemingly with a desire to 
know if he, witness, could not make some alteration in his 
answers to former answers to interrogatories, and especially 
with regard to the time of the conversation. Witness told 
him he would not alter a word. Defendant then said he 
never designed to cheat or defraud Foreman. Witness told 
him, he was glad to hear it; he then said that witness had 
stated in his answers what was strictly true; that he never 
denied it, and that he would make confession of it in open 
Court. Said that my (witness’) son as agent of Mr. Foreman, 
had sold him the land, which he was ready to pay for, but 
that Foreman refused to make him a warrantee title; men- 
tioned to him his repeated promises to give as much, or more, 
for the land than any body else, which he admitted, only ex- 
pressing a doubt, that he had used the word more. 

The answer to the cross interrogatories are the same as to 
the direct. 

Interrogatories executed 2d November, 1854. 


Possession was admitted by defendant, and plaintiffs clos- 
ed. 


Defendant then opened his case and read the answers of 
the same witness—George M. Troup, to interrogatories ex- 
ecuted 17th August, 1853. 

The answers to the first and second interrogatories are the 
same as those before given; and to the third, he answered, 
That for several years prior to the last ¢wo or three, at difler- 
ent places, that defendant made inquiries after Foreman, 
saying that he wished to see him; that he owned a tract of 
land drawn by his father, which he wished to buy, it lying 
adjoining him, and that he would give as much or more 
than any one else, and he thought he was entitled to the 
preference as he had kept off trespassers, and that he looked 
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to nobody but Foreman as owner, and capable of making 
title, and his conversation, was the same in substance on every 
such occasion, the last as well as I recollect being within 
three years, &c. 

To the cross interrogatories witness answers in substance: 
That the conversations with defendant were repeated within 
the last seven years; that in all of them no right or title was 
recognized or insinuated in any body but Mr. Foreman, and 
nothing said about compromises, on the contrary, defendant 
said he would give as much or more than any one else; 
knows nothing of the purchase or possession of defendant; 
never knew he was in possession of the land, unless his as- 
sumed agency for keeping off trespassers can be so constru- 
ed; it is a long time since the first conversation; thinks the 
last was within three years. 

Defendant then introduced two quit claim deeds, one from 
Daniel McDaniel to Joseph Aycock, dated 11th August, 1835, 
for the consideration of one hundred dollars, and recorded 
27th July, 1836. The other from Aycock to defendant, da- 
ted 27th March, 1851, for the consideration of $150. 

Plaintiff in reply, proved by one Mullis, that the land was 
worth seven or eight hundred dollars, and was in Laurens 
county. 

Joseph Aycock was then sworn by defendant, says: That 
he went into possession of the land in 1835, and held pos- 
session and had a portion in cultivation from the time he 
bought from McDaniel up to the time he sold to defendant, 
in 1851; McDaniel settled it about 1830; that witness had 
rented it out when he did not cultivate it himself, and had 
paid taxes for it every year while he owned it, and during 
all that time, he claimed it as his own, and was never mo- 
lested nor did any one ever tell him that the land was not 
his, or that there was any other title or claimant, during the 
the time he held it; that he rented it to defendant several 
years; did not recollect that McDaniel when he sold to him, 
said anything to him about not owning the land; he did 

VOL, XXII 20. 
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claim the land and sold it to witness for fifty dollars; he did 
not tell Roberts when he sold to him that he only had a quit 
claim, and did not own it, as he recollected; but does not 
recollect all that was said by him and Roberts about it; he 
rented out the land for four or five years, up to 1838, then 
moved to Sumter, and while there he rented it to Roberts; 
a portion of it one William Hampton had fenced in and 
cultivated; that from the time he purchased, he claimed and 
exercised control over it, and used it as his own. McDaniel 
lived on the land a year or two, after he purchased it, and 
all the time he had the land, or a portion of it under fence, 
and rented and cultivated and claimed itas his own. Roberts 
did tell him that some man had stayed all night at his house 
and said that he owned the lot and desired Roberts to keep 
off intruders; don’t recollect who he rented it to while in 
Sumter; don’t remember whether it was cultivated or not, 
during the time, but he never relinquished his possession or 
control, nor did he abandon it. Roberts gave him seventy- 
five dollars for it; don’t recollect who he rented it to in 1840, 
or 1843 or 1844; nor how much Roberts paid him for the 
rent, nor what years, nor how many years Roberts rented it. 
There were six or eight acres under fence at the time he own- 
ed it. 

The foregoing is the substance of Aycock’s testimony, 
brought out by the examination in chief, cross examination 
and re-examination, both by defendant and plaintiffs. 

The jury found for the plaintiffs, and defendant made a 
motion for a new trial, on the ground that the verdict was 
contrary to law, against evidence and contrary to the charge 
of the Court; and after argument, the Court overruled the 
motion, and refused a new trial, and defendant excepted. 








H. Morean, for plaintiff in error. 


Warren, for defendants in error. 
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By the Court.—McDona top, J. delivering the opinion. 


All the errors assigned in the record are abandoned except 
that predicated on the refusal of the Court to grant a new 
trial, on the ground that the verdict of the jury was contrary 


to evidence, 

[1.] It is first insisted that the plaintiffs’ evidence was in- 
sufficient to sustain their title to the premises sued for, and 
on that account a new trial ought to be granted. The grant 
of the State of Georgia to Joseph Bryan, established the title 
in him. Governor Troup testified that the plaintiffs, with the 
exception of James P. Screven, are the sons of Joseph Bry- 
an, and that James P..Screven married his daughter. He 
refers to Joseph Bryan as the date Joseph Bryan. The plain- 
tiff in error wished to see Mr. Foreman, and said, that he 
owned a tract of land drawn by his father. This was evi- 
dence enough for the consideration of the jury, and to autho- 
rize them to find the title in the plaintiffs, in the absence of 
countervailing proof. There was no evidence that the title 
ever passed from the grantee to any one else. The only evi- 
dence submitted by the plaintiff in error to the jury, was the 
deed (quit claim) from Daniel McDaniel to Joseph Aycock, 
and a deed of the same description from Aycock to himself; 
neither of them proceeded from the grantee. The evidence 
of title in the defendants in error, though slight, was suffi- 
cient to warrant the jury to find in their favor on that point 
of the issue, no testimony whatever, having been given by 
the opposite party to impair its force. 

[2.] But it is insisted, in the second place, if the title was 
in the plaintiffs, they had lost it, by the statute of limitations. 
To sustain the plea of the statute, the plaintiff in error at- 
tempted to connect his possession with the two quit claim 
deeds, as color of title. 

In that part of Georgia where lands were distributed by 
lottery, and each tract is known and designated by distinctive 
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marks and numbers, and there can be but one person to whom 
a grant from the State could issue, quit claim deeds, not 
connected with the claim of title, should be looked upon 
generally, with great suspicion, as having no rightful foun- 
dation, and as having an origin in trespass or fraud. They 
are certainly not entitled to great favor. It is true, there may 
be instances in which they were bona fide made on one side, 
and bona fide received on the other. Possession resting on 
a quit claim deed of this discription, may unquestionably 
ripen into a title, and defeat the negligent owner of a better 
title. On the trial of this case the jury certainly had the 
right to investigate all the circumstances, and determine from 
the evidence before them, whether the plaintiff in error did 
not so recognize title in the defendants in error, as to author- 
ize them to find that he heldin subordination thereto. Wood 
et al. vs. MceGuire’s Children, 17. Ceo. Rep. 320. The suit 
was brought on the 13th day of August, 1852. The deed 
from Aycock to Roberts bears date 29th March, 1851. Gov- 
ernor Troup, on the 17th August, 1853, testified, that for sev- 
eral successive years, prior to the last two or three years, 
within which time he had not seen him, Mr. Roberts, 
whenever he met him, made anxious inquiries after 
Mr. Foreman, and said that he (Foreman,) owned a 
tract of land drawn by his father, which he wished very 
much to buy, thought he was entitled to the preference that 
he had been keeping off trespassers and intruders, that he 
looked to nobody but Mr. Foreman as the owner, and as ca- 
pable of making a title. The conversation was in substance 
he same at each time, and the last, as well as witness re- 
members, was within three years of the time he deposed. 
The acknowledgment by Roberts, of title in Foreman, re- 
pels the presumption of his holding adversely. Conyers vs. 
Kenan & Hand, 4. Geo. Rep. 313. 

McDaniel, according to the testimony, was a trespasser. 
Aycock who purchased from him was content to take a quit 
claim deed, and did not attempt to trace his title, and no title 
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in him is exhibited. The subsequent possession of Aycock 
and his tenants is not proven to be continuous. It cannot be 
tacked to McDaniel’s, for McDaniel had no color of title to 
support his possession. If there was an adverse possession, 
it could not date anterior to McDaniel’s deed to Aycock. 
Aycock testifies that he went into possession of the lot in 
1835, and held possession of it, and had a portion of it in 
cultivation from the time he bought it of McDaniel, up to the 
time he sold it to Mr. Roberts in 1851. That he had rented 
it out when he did not cultivate it himself, and paid taxes for 
it every year while he owned it; that there were six or eight 
acres under fence, all the time he owned it. 

On his cross examination, he testified that he rented out 
the land and cultivated it himself for four or five years, 
up to 1838. He then moved to Sumter county, and while 
there, he rented it to Mr. Roberts. From August, 1835, the 
date of Aycock’s deed, to 1838, was two years and five 
months, far short of four or five years. Although he had 
stated that while in Sumter county he rented the land to 
Roberts, he afterwards says, he does not recollect to whom 
he rented it while he was in Sumter county, and does not 
recollect whether it was cultivated or not, during the time. 
He does not recollect what rent Mr. Roberts paid him, nor 
how many years Roberts rented it. It is unnecessary to con- 
sider what weight the jury ought to have given to the deeds 
as color of title. Conceding to them all the force and effect 
that any quit claim deed is entitled to for that purpose, we are 
not prepared to say that the verdict of the jury was contrary 
to evidence. 

The jury had a right to weigh the testimony, compare and 
sift it, and apply it to the issues before them. They did so, 
and we are not sure that we should not have come to the 
same conclusion, if the facts, manner of the witnesses in tes- 
tifying, and the apparent inconsistency of the statements of 
some of them, had been submitted to our decision. 


Judgment affirmed. 





| 





a 
renee 


Gat gle gee a a ee a oe ee a —— 


* OF PRMD tit 
eae eee 


SS 


mpeiiecaes 


SSeS Raa ee 


a 


if 
f 
| 

i 








290 SUPREME COURT OF GEORGIA. 


Willis vs. Willis, adm’r. 





No. 3—Tuomas WI1111s, plaintiff in error, vs, Ropert V 
Wits, adm’r, defendant in error. 


In trover for negroes, the verdict was for the plaintiff for $2,700, “which,” 
could “be satistied by delivering to the plaintiff, the said slaves. within ten 
days.” Within the ten days, one of the slaves died and another was attacked 
with a disease of which it shortly afterwards died. 


Held, thatthe defendant was, nevertheless bound to pay the $2,709. 


Illegality, from Baldwin Superior Court. Decided by 
Judge Harpemay, at February Term, 1857. 


Robert V. Willis, administrator of Keziah Willis, deceased, 
brought trover against Thomas Willis, for the recovery of 
five negroes and other property, alleged to belong tc his in- 
testate. 

At August Term, 1854, the jury returned the following 
verdict, “We the jury find for the plaintiff in this action, 
twenty-seven hundred dollars, which can be satisfied by de- 
livering to the plaintiff, the said slaves within ten days, also, 
the further sum of five hundred dollars for hire of slaves, 
also, the cost of suit.’ Judgment was entered up on this ver- 
dict the 5th day of September, 1854, At the same term of the 
Court, a motion for a new trial was made and overruled, to 
which decision defendant excepted and carried the case up 
to the Supreme Court, May Term, 1855, when the judgment 
of the Court below was affirmed. At August Term, 1855, of 
Baldwin Superior Court, the said judgment of the Supreme 
Court was entered on the minutes and made the judgment 
of that Court, and execution on the original judgment was 
issued 8th September, 1855, and on the last day of the Term 
of said Court, defendant carried to plaintiff’s house and left 
in the yard all the negroes recovered, except two, mos and 
Rosetta, who had in the mean time died. The proof was, 
that Amos was taken sick on the 14th of September, 1854, 
and died on the 25th; that when visited by the physician for 
the first time on the 15th, he was too sick to be removed, 
and the physician judged he had been too sick the day pre- 
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vious. Rosetta died within the time, between the 5th and 
15th of September, 1854. 

When the negroes were brought by defendant to be deliv- 
ered up, plaintiff said he should not receive them or consid- 
er them delivered, until he saw his attorney, who had before 
advised him not to receive them, and there was no proof that 
plaintiff afterwards had anything to do with the negroes, ex- 
cept to have them levied on and sold under his execution. 
On the 4th of October, 1855, the deputy Sheriff levied upon 
said slaves (four in number, there having been an increase 
of one since the commencement of the suit,) by virtue of 
said fi. fa., and sold the same on the first Tuesday in Decem- 
ber, 1855, for the sum of $1,326, which was applied to said 
ji. fa. 

Afterwards, there being still a large balance due on said 
execution, the Sheriif levied upon a lot of land (202} acres) 
and two negroes belonging to defendant, and _ he interposed 
by affidavit of illegality, upon the grounds : 

Ist. Because the judgment on which the fi. fa. issued was 
rendered in an action of trover, and was conditional, and that 
upon the termination of the action, defendant delivered to 
plaintiff all the negroes recovered, except Amos and Rosetta, 
who had died pending the litigation and during the penden- 
cey of the writ of error in the Supreme Court, and by the act 
of Providence he was prevented from delivering them. 

2d. Because the amount of the valuation of said negroes, 
which had died, was not deducted from or credited on said 
ji. fa., nor is the value of those that were delivered up credit- 
ed on the same. 

After hearing the affidavit of illegality and argument there- 
on, the Court dismissed the same—no election to deliver the 
negroes having been made within the ten days allowed by 
the jury. 

To which decision, defendant, by his counsel, excepts and 
assigns the same as error. 
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A. H. Kenan, for plaintiff in error. 


McKuntey, for defendant in error. 


By the Court.—Bennine J. delivering the opinion. 


What did the judgment give the plaintiff the right to have 
from the defendant ? = This: 

ist. The cost of the suit; 2d. $500, absolutely; 3d. $2,700 
or the slaves sued for, and them delivered to him in ten days. 
The words of the verdict, with respect to the $2,700, are, 
“We the jury find forthe plaintiff in the action, twenty-sev- 
en hundred dollars, which can be satisfied by delivering to 
the plaintiff, the said slaves within ten days.” Twenty-sev- 
en hundred dollars, in money or in negroes, then, the plain- 
tiff became entitled to have from the defendant by the verdict. 
And, on the other hand, twenty-seven hundred dollars, in 
money or in negroes, the defendant became liable by the 
verdict, to pay to the plaintiff. 

Now, it must be manifest that such a liability can be dis- 
charged by nothing short of a payment—a payment in the 
one thing or the other, in the money or in the negroes, 

It follows, that if for any cause, the defendant, though 
electing to make the payment in negroes, was prevented from 
doing so, he was not in the least discharged from his liabili- 
ty to make the payment in money. 

This is the result, if we confineour view to the mere terms 
of the verdict. 

But the result would doubtless be the same, if we consult- 
ed only the principles of justice and expediency. 

It is not certain that the negroes that died, would have 
died, if the defendant had never converted them to his own 
use, That conversion wasa wrongful act. If, therefore, the 
loss occasioned by the death of those negroes, be made to 
fall on him, he will not be able to say that he did not bring 
the loss on himself. 

Besides, suppose the negroes that died, had not died, would 
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the defendant have elected to pay the verdict in negroes or 
in money? As the evidence stands, it is impossible to say 
which he would have done. 

We think, therefore, that the Court below was right in dis- 
missing the affidavit of illegality. — 


Judgment affirmed. 


No. 4.—SrepHEN Sampson, caveator, plaintiff in error, vs. 
Joun C, Browning, propounder, defendant in error. 


{1.] No nuncupative will can be good, “unless it be proved that the testa- 
tor at the time of pronouncing the same, did bid the persons present, or some 
of them, bear witness that such was his will, or to that effect ” 

[2.] A person, certain of whose words were propounded, as his nuncupative will 
was at the time of speaking the words, laboring under a wound of which he 
died in twelve hours, and was in a constant state of stupor, except when 
aroused from it by the interference of other persons present. Held, that the 
words were to be considered as words spoken, “in the time of his last sick- 


ness.” 

John C. Browning propounded for probate, before the Or- 
dinary of Thomas county, the following instrument in writing, 
as containing the nuncupative will of Peyton Walden, de- 
ceased, and to which Stephen Sampson, one of the heirs, en- 
tered a caveat. 

Srave or Grorera, County of Thomas 

We Hansell Hall, S. Samuel Adams, Samuel Williams, and 
Ashly Holliday, were present on the evening of the twenty- 
second day of April, in the year of our Lord one thousand 
eight hundred and fifty-four, at the house of John Walden, at 
whose house Peyton Walden died suddenly; a few hours pre- 
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vious to his death, the said Peyton Walden, being in the full 
and perfect possession of his mental faculties, and of sound 
and disposing mind, did call upon us to take notice and re- 
member what he was about to say, and did in our presence, 
will and desire to dispose of all his worldly possessions in 
the manner and form following, to-wit : 

Item Ist. He willed and desired that all of his just debts 
should be paid. 

Item 2nd. He willed and desired that John McLean 
should have and receive the sum of twodollars for each acre 
of land owned by the said Peyton Walden in the State of 
Georgia, after the lapse of five years from this date, to be paid 
to the said John McLean, by his executor, when the said 
John McLean, should arrive atthe age of twenty-one years, 
or at an earlier period, if his said executor should think the 
said John McLean capable of taking charge of, and manag- 
ing said property. 

Item 3d. It was his will and desire that Catharine McLean 
should have and receive the sum of one thousand dollars. 

Item 4th. He willed and desired to give to Nackey Simp- 
son, of the State of Kentucky, all his interest in the State of 
Kentucky, recently left by his deceased father, to be paid 
and turned over to the said Nackey Simpson by his executor, 
when the said Nackey Simpson, shall arrive at the age of 
twenty-one years, or shall be united in marriage. 

Item 5th. He willed and desired that John Kindred Wal- 
den, should have and receive the whole of the residue of his 
estate, consisting of lands, negroes, horses, stock, money, 
bonds, notes or other property of whatsoever kind remain- 
ing, after deducting the aforesaid mentioned legacies express- 
ed in the previous items. 

Item 6th. He willed and desired, that, in case of the death 
of the aforesaid John Kindred Walden, before attaining or 
arriving at twenty-one years of age, then and in that event, 
that all of the property mentioned in Item 5th, shall go and 
vest in James Walden. 
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Item 7th. He willed and desired that his plantation in the 
county of Thomas, State of Georgia, should remain in the. 
Walden family, and name of Walden forever. 

Item Sth. He willed and desired that his executor should 
use all fair and honorable means, and incur all necessary ex- 
penses, to bring William Holland to a fair and legal trial. 

Item 9th. Lastly : He willed and desired to constitute and 
appoint John Walden of the county of Thomas, and State of 
Georgia, his true and lawful executor, to fulfill and carry out 
the provisions and wishes contained in the forgoing items. 

Immediately after giving expression to the foregoing wish- 
es and desires, the said Peyton Walden died. 

April 25th 1854. 

Notre—The words “after the lapse of five years from this 
date,’ in the second Item and ninth line from the bottom of 
first page, inserted before signing. 

Signed, WM. HANSELL HALL, M. D. 
“ S. SAMUEL ADAMS, M.D. 
“ SAMUEL R. WILLIAMS, 
« ASHLY HOLLIDAY, 

In person appeared before me, Thomas Simmons, a Justice 
of the Peace in and for said county,Wm. Hansell Hall, S. 
Samuel Adams, Samuel R. Williams, and Ashly Holliday, 
who being duly sworn, say that this paper contains the last 
request and verbal disposition of the estate of Peyton Walden, 
late of said county deceased, and is just and true in all its 
parts. 


Signed, | WM.HANSELL HALL, M. D. 
«“ S. SAMUEL ADAMS, M. D. 


* SAMUEL R. WILLIAMS, 
‘ ASHLEY HOLLIDAY. 
Sworn toand subscribed before me, this April 25th, 1854. 
THOMAS SIMMONS, J. P. 


In Court or OrpinarRy oF Tuomas County, 
December Term 1856 
Upon the agreement of Counsel, it is ordered that the ap- 
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plication for probate and record ofthe will of Peyton Walden, 
deceased be transferred by appeal to the Superior Court of 


said county. 
Signed, HENRY H. TOOKE, Ordinary. 


Joun C. Browntne, executor of Joun WALDEN, 

vs. 
STEPHEN SAMPSON, caveator. 

And now at this term of the Court, comes the defendant 
by his attorneys, and caveats the application to probate the 
nuncupative will of Peyton Walden deceased, upon the fol- 
lowing grounds to-wit : 

1st. Because the said Peyton Walden, at the time of pro- 
nouncing said pretended will, did not bid the persons present 
or any, or either of them bear witness that such was his will 
or words to that effect. 

2d. Because said pretended nuncupative will, was not 
made in the time of the last sickness of deceased, and in the 
house of his habitation or dwelling, or where he had been re- 
siding for the space of ten days or more, next before the ma- 
king of such pretended will. 

3d. Because it does not appear that said Walden was sur- 
prised, or taken sick from his own house, and died before he 
returned to the place of his dwelling. 

4th. None of the foregoing requisites having been reduced 
to writing within six days after making said pretended will, 
therefore caveators say pretended will is void. 

5th. Because said Peyton Walden at the time of making 
said pretended will, was not in ertremis, but had time after 
pronouncing said pretended will,to have made and signed a 
written will. 

6th. Because after making said pretended will, said Wal- 
den lived several hours. 

7th. Because the said pretended will, and the words there- 
of, were drawn by Jno. Walden, from the said Peyton Walden, 
the said John Walden being interested to establish the same. 
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Sth. Because sufficient time after the speaking the words of 
said pretended will, had elapsed before the death of said Wal- 
den, to have reduced the same to writing, and to have signed 
the same. 

9th. Because said pretended will was reduced to writing 
before the death ofsaid Peyton Walden, and not signed by 
himself or a witness, though he had ample time to do the 
same. 

10th. Because said pretended will, seeks to convey real es- 
tate. 

11th. Because said Peyton Walden, was not of sound 
mind and disposing memory at the time of pronouncing said 
pretended will. 

C. B. COLE, 
McINTYRE & YOUNG, 
Att’y’s for caveator. 


Brief of, evidence for Propounder.- 


William Hansell Hall, M. D. sworn, says that he was 
present when Peyton Walden spoke the words, as taken 
down by witness, and the annexed will was shown him, and 
he recognizes it as containing what was written down by him 
at the ttme. It was at the house of John Walden, his broth- 
er, in Thomasville, where he was lying dangerously ill, from 
a wound received by him. It was eight miles from his 
own house. He died there about 12 0’clock at night, of the 
wound he had received. He could not have been removed 
to his own house. He was in a stupor, but when aroused he 
was sensible and in his right mind, and capable of doing bus- 
iness, and understanding what he did. He had asked witness 
on the day before, to notify him when he thought he was 
going to die, as he wished to make a disposition of his prop- 
erty. On the day he spoke the words witness aroused him 
and told him,he thought he would die, and if he had any 
arrangments to make about his business, he had better do it, 
He appeared to think he was not going to die, but when wit- 
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ness told him his symptoms, he appeared to think as witness 
did, and proceeded to make the disposition of his property as 
set down in annexed paper. He was drowsy and had to be 
aroused several times. His brother,John Walden, asked him 
ifhe did not wish to dispose of his property, and this he re- 
peated several times, as he would seem to fallasleep after 
speaking a short time. John Walden did not ask him how 
or to whom he wished to give his property, but only what 
disposition he wished to make of it. This was asked of him 
several times by his brother; as he stated how and to whom 
he wished to give his property, witness took it down ona 
slate. Does not think Peyton Walden knew of his taking it 
down. He did not tell him to take itdown. Witness took it 
down, that he might be able to remember, it was afterwards 
written on paper as witness took it down, and the paper ex- 
hibited, is a copy of the one taken down. This was onthe 22d 
day of April 1854, about 12 M. and he died about 12 o’clock 
at night. About two hours after his speaking the words, 
witness went to Peyton Walden, and aroused him, and 
asked him what he had done with different portions 
of his property, and his replies corresponded with what 
witness had written down on the slate. He was in his 
proper mind and able to have made a written will and 
continued in his right mind for some time after. He 
was able to have made a written will at the time he made 
this nuncupative will. He was able to have done it two 
hours after. There was ample time and he had sufficient 
mind to have dictated and strength to have made his written 
will, two hours after he made his nuncupative will. He 
would go off in a stupor, but when aroused had sufficient 
mind to make a will. He did not bid any of the persons nor 
any of them to take notice that what he was saying was his 
will. He appeared to understand and know what he was 
doing. John Walden asked persons preseut,to remember 
what his brother was saying. Peyton Walden could have 
heard him, but he did not appear to notice it, He said nothing 
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about witnesses, or witnessing what he was saying. The 
only persons present that witness remembers, were Dr, Ad- 
ams and John Walden. Witness did not intend, in the affi- 
davit made before Thomas Simmens, on the 25th day of April 
1854, to swear that Peyton Walden asked or requested the 
parties present, or any of them to bear witness, that what he 
was going to say was his will or any words to that effect, for 
he said nothing on the subject. Thinks Peyton Walden’s 
estate worth fifteen thousand dollars or more. Peyton Wal- 
den seemed to understand fully at the time that he was ma- 
king a will, and the witnesses that they were witnessing a 





will. 

Dr, Samuel Adams sworn, says: He was present when 
Peyton Walden made some verbai disposition of his proper- 
ty. Thinks the paper produced contains this disposition, 
He was competent at that time to make a will, he was of 
sound mind. It was on the 22nd day of April, 1854, 
about 12 o’clock in the day, he lived until about 12 
o’clock at night, and was able to have made a writ- 
ten will at the time of speaking the words of his nuncupa- 
tive will. Dr. Hall, Samuel Witliams and Ashly Holliday, 
were present. He said he wished to make a disposition of 
his property, and did make the disposition as is contained in 
the paper exhibited, a copy of which is here attached; he was 
drowsy, and had to be aroused several times. He did not 
ask the persons present, or any of them, to bear witness or 
take notice of what he was saying, or about to say. He said 
nothing on the subject. John Walden did though, but don’t 
know that Peyton Walden heard him. Witness did not in- 
tend toswear in the ‘affidavit made before Thomas Simmons, 
that Peyton Walden called upon them, or any of them, to 
take notice and remember what he was about to say, for he 
did not say any such thing or any thing like it. Thinks 
Peyton Walden’s estate worth ten thousand dollars or more, 
There was ample time between speaking the words and his 
death, to have madea written will, and he had mind and 
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strength sufficient to have done it at any time during the af- 
ternoon. Witness mentioned the subject to Peyton Walden, 
soon after he made this will, and he remembered what he 
had done about the disposition of his property. Peyton 
Walden appeared to know very well that he was making a 
will, and the witnesses all seemed to understand that they 
were witnessing his will. 

Thomas Simmons sworn, says: He swore Dr. Hall, Dr 
Adams, Ashley Holliday, and Samuel Williams, to the affi- 
davit attached to the writing as containing Peyton Walden’s 
verbal will. It was on the 25th of April 1854, 

It was agreed that the testimony of the other witnesses be 

dispensed with, they being out of the jurisdiction of the 
Court, and also agreed that proof of Sampson being an heir at 
law be dispensed with. 
' The Court read to the jury, the 19th section of the statute 
of frauds, relating to nuncupative wills, and charged them 
that the propounder must prove all the requisites of that 
provision of the statute, before the paper offered, could be set 
up as anuncupative will, and if he had failed to prove all, or 
any of said requisites, they should find for the caveator ; he 
further charged, that if the deceased was not in exrtremis, 
when he spoke the words, they could not be set up as a nun- 
cupative will; that ifthey believed the propounder had made 
out his case, they could find in favor of the writing, as a will 
as to the personal property, but against it, as to the real es- 
tate attempted to be disposed of. To which last charge coun- 
sel for caveator excepted. 

The jury returned the following verdict : 

“We the jury, find that the will be sustained, except so far 
as concerns the real estate conveyed therein.” 

And counsel for caveator, moved to set aside the verdict, 
and for a new trial, on the ground that the verdict was against 
the evidence, the law, and the charge of the Court. 

The Court overruled the motion, and refused to grant a 
new trial, and counsel for caveator excepted. 
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Couz ‘and Baty for plaintiff i in error, 


Sewarp and HanseEt1, represented by Harris and War- 
REN, for defendant in error. 


By the Court.—Bennin@, J. delivering the opinion. 


Should the motion for a new trial have been granted ? 

The plaintiffin error contends, that there were two grounds 
sufficient to support the motion. 

ist. A want of proof to show that the “testator, at the time 
of pronouncing” the words propounded as his will, “did bid 
the persons present, or some of them, bear witness that such 
was his last will, or to that effect.” 

2nd. A want of proof to show, that “such nuncupative 
will ” was “ made in the time of the last sickness of the de- 
ceased, ” 

It is true that there was no evidence going to show, that 
the “ testator”’ bid the persons present, or any of them to bear 
such witness. 

Ad the statute says, ‘that no nuncupative will shall be 
good, where the estate thereby bequeathed, shall exceed the 
value of thirty pounds,” unless several things concur, among 
which is this; that “it be proved that the testator, at 
the time of pronouncing the same, did bid the persons present 
or some of them, to bear witness that, such was his last will, 
or to that effect.” Pr. Dig. 917. Yet, the verdict says, in effect, 
that the will shall be a good nuncupative will, except as to 
the realty. 

The verdict consequently, is contrary to the Statute. We 
think therefore, that the plaintiff in error is right, in the first 
of his two grounds, 

But we cannot say, that we think he is right, in the second of 
those grounds. We cannot say, that we think that there was a 
want of evidence to show the words in question, to have been 
spoken, “in the time of the last sickness” of the speaker. We 
think that the evidence showed the words to have been spo- 
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ken in the time of his last sickness. What the evidence did 
show, in this respect, was this: that the speaker, at the time 
when he spoke the words, was lying mortally wounded ; that 
he died of the wound, twelve hours after speaking the words; 
that his condition was that of stupor, from which he had to 
be aroused, to enable him to speak at all, and into which 
he would relapse as soon as left to himself; that when he 
was aroused from this stupor to make this will, he spoke 
some of the words of the will, and before they could be writ- 
ten down he relapsed again into the stupor; that this scene 
was repeated several times, before all the words were spoken 
and taken down. 

Such being what the evidence showed on this point, we 
cannot feel any hesitation in saying, that we think that it 
showed the words to have been spoken, “in the time of the 
last sickness”? of the speaker. Not to say so, would he to 
give a meaning, extremely restricted, and quite arbitrary, to 


the expression, “in the time of the last sickness,” contained in 
the statute. /d 917, 


Judgment Reversed. 


No. 5.—Samuet D. Varver, next friend, Caveator, plaintiff 
in error vs, ArTEMUS GoLpsBy, propounder, defendant in 
error. 


[1.] The Court may order to be entered on the minutes of the Court the con- 
sent of a party to the suit, that the opposite party and his security on the ap 
peal, be examined fully as witnesses, and such eonsent not only makes them 
competent, but precludes objection to their credit on account of their rela- 
tion to the case as parties. 

{2.] Next of kin not generally liable for costs on calling executor to prove will 
in solemn form, as when the proceeding is not vexatious. 


Caveat to will, from Jasper Superior Court. Decision by 
Judge Harpeman, April Term, 1857. 
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Samuel D. Varner, as the next friend of Caroline. E. Var- 
ner, an infant, caveated the will of Jeremiah Pearson, de- 
ceased, and the executor Artemus Goldsby, was called upon 
to prove said will in solemn form of law. 

The case came before the Superior Court upon appeal from 
the Ordinary. Upon the call of the case, the parties being 
asked by the Court, if they were ready for trial? Counsel for 
caveator, showed that Caroline E. Varner was an in- 
fant of about nine years old, and the grand daughter of the said 
Jeremiah, that she was poor and without any estate or prop- 
erty; that her next friend, the caveator, Samuel D. Var- 
ner, was a material witness against said will, and in behalf 
of said infant; and for the purpose of rendering him a com- 
petent witness, submitted a motion, that said Varner be dis- 
missed as the next friend, and discharged from his connec- 
tion with this case, upon the payment of the costs that had 
accrued ; and that some fit and proper person be appointed 
by the Court to act as next friend and guardian ad litem, in 
forma pauperis, of said infant. The Court, upon objection by 
counsel for propounder, refused the motion, but decided that 
upon some other person, with the assent of the security on 
the appeal, appearing and being substituted in the place of 
said Samuel D., he might be released and discharged as next 
friend, and party. 

To which ruling and decision counsel for caveator ex- 
cepted. 

Counsel for caveator, further showing that Andrew J, Var- 
ner, the security on the appeal, was a material witness for 
caveaior, moved that he be discharged as security on said 
appeal , and from his connection with the case, with the view 
of rendering him a competent witness, At the same time 
caveator proposed to make oath that he was not a resident of 
the county of Jasper, and from his indigent circumstances, 
was unable to give other security on the appeal : counsel for 
propounder objected, and the Court held, and adjudged that, 
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‘said sccurity be discharged upon caveator substituting other 
good and anflicient security in his place. Before the decis- 
ion of the Court was pronounced, counsel for propounders 
4endered the following : 

“Tt is agreed by the propownder in the above case, that 
Samuel D. Varner, next friend of Caroline KE. Varner, and 
Andrew J. Varner his security on the appeal, be considered 
as witnesses in the case, and be examined as fully as if they 
were not parties to the record, And the Court orders this to 
be put upon the minutes,” 

W.W. ANDERSON, 
Itty. for propounder, 


To which decisiou, counsel for caveator excepted. 


J. A. Boynton, Bartey, Barrterr and Lorron, for plain- 
uff in error. 


W. W. Anverson, for defendant in error. 


By the Court.—McDona ron, J. delivering the opinion. 


[1.] Before the Court announced its decision upon the mo- 
tion submitted by caveator’s counsel, to discharge the security 
on the appeal, for the purpose of rendering him competent to 
testify on his side of the case, the counsel for propounder 
signed a written consent that both the prochein ami, and his 
security on the appeal, should be considered as witnesses in 
the case, and be examined as fully as if they were not parties 
to the record, which consent the Court ordered to be put on 
the minutes. ‘The consent thus given, for the examination of 
the witnesses, accomplished all that the motions submitted, 
proposed to etieci—to allow them to be examined as legal wit 
-nesses in the cause. 

The ordering the consent to be entered on the minutes 
“was a virtual rejection of the motions to dismiss the prochein 





MILLEDGEVILLE, MAY TERM, 1857. 305 


Varner vs. Goldsby. 


ami, and to discharge the security on the appeal. It is urg- 
ed by counsel for plaintiff in error, that the consent that par- 
ties may be examined as witnesses, leaves them open to im- 
peachment by counsel, because of their relation as parties to 
the case. 

This is a wrong interpretation of the consent. They are 
to be examined as fully as if they were not parties to the 
record. The Court would not allow a party to avail himself 
of the position of witnesses as parties to the record to assail 
their credit, when his consent to consider them as witnesses, 
had induced the Court to retain them in that position. The 
waiver was in lieu of their discharge from the case, and must 
be as effectual in all respects. The only objection to them, 
according to the decision of this Court. is their liability for 
costs, and if they ought not to be held liable for costs, they 
ought not to be excluded from testifying. Central R. R. 
§& Bnk. Co. vs. Hines, Perkins §& Co., 19 Ga. Rep. 203. Sam- 
uel D. Varner is the next friend only, and has no interest in 
the event of the suit, i. he be not liable for costs. His secu- 
rity onthe appeal can have no greater interest than he has, 
in the result of the cause. Samuel D. Varner, as the next 
triend of an infant who is one of the next of kin of the testator, 
calls on the executor to prove the will in solemn form, The 
record shows that the infant is poor, without the means of 
paying the costs, on the termination of the suit unfavorably 
to her object. But independent of her circumstances, she 
would not be liable for costs, unless the proceeding is unjust 
and vexatious. She calls on the executor to prove the will 
insolemn form. That isall, The executor might have done 
that in the first instance. Perhaps it was his duty to have 
done it. This infant is one of the next of kin of the intestate 
and as such is a favorite of the law. The“ interests of the next 
of kin, in casesof intestacy, accrue by mere operation of 
the law, and they have the plainest and most undoubted 
right to be satisfied, that those interests are not defeated, but 
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upon good and sufficient ground.” Urquhart & Waterman 
vs. Frieber, 2 Eng. Eq. Rep. 425. The next of kin havea 
right to put executors on proof of the will, and this has been 
assigned asa reason for not giving costs. Reeves vs. Free- 
ling, 1 Eng. Ec. Rep. 185. Costs may be given, however, 
against the next of kin when the proceeding is vexatious. 

[2.] The spirit of our Legislation is, that the doors of jus- 
tice shall be closed against none, on account of poverty. 
If this were a case in which the party would be liable for 
costs on the establishment of the will, ifshe were of full age 
and unable to pay, she might have appealed without giving 
security. Because she is an infant, she is not to be subjected 
to greater hardships, nor is one who, from motives of paren- 
tal duty, or a sense of justice, steps forward to her relief, to 
be forced to assume a responsibility which would not have 
rested on her if she had been of full age. 

We think that there was no necessity for the substitution 
first moved for, and the consent of the propounder of the 
will placed on the minutes of the Court rendered a decision 
of the motion to discharge the security on the appeal un- 
necessary, and no express decision was made on that. There 
was no error committed by the Court in ordering the consent 
to be entered on the minutes of the Court. We shall affirm 
the judgment of the Court below, with instructions to require 
the propounder of the will to conform the language of his 
consent to the interpretation herein given of it, as being more 
calculated to relieve the witnesses from the imputation of 
bias growing out of their position as parties, than a mere 
construction of the consent as it stands, 


Judgment affirmed, with directions. 
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No. 6.—Joun B. Firrs, and others, plaintiff in error, vs. 
HerscuEt V. Jonnson, Governor, for use &c., defendant 
in error. 


{1.] Evidence was rejected that was properly admissible, but if it had been ad- 
mitted, it ought not to have changed the verdict. No motion was made for a 
new trial. 

Held, That the rejection of the evidence, was not a sufficient cause for a new 


trial. 


[2.] Ifthe Sheriff pay over money coming to the defendant in the fi. fas. to some 
debt of the defendant’s which is not entitled tothe money: yet the Sheriff 
will be protected in the act, if he so paid the money, by the order of the de- 
fendant. 


Debt on Sheriff’s Bond, from Putnam Superior Court. 
Tried before Judge Harpeman, March Term, 1857. 


This was an action of debt brought for the use of William 
G. Lee, on the official bond of the Sheriff of Putnam Coun- 
ty, against the Sheriff and his securities, tor failing to pay 
over to Lee the balance in his hands, amounting to one thou- 
sand one hundred and thirty-five dollars and ninety cents, 
arising from the sale of negroes sold under general executions 
against Lee; and which balance it was alleged remained, 
after satisfying said executions. 

The plaintiff offered in evidence the Sheriff’s official bond. 

He next offered a ru/e nist against the Sheriff, reciting, 
that he having raised from sale of Lee’s property, fifteen 
hundred dollars, and after satisfying the executions levied 
upon, that there will remain in his hands a balance, and or- 
dering him to show cause why the same should not be paid 
to Lee; and the rule absolute at the same term of the Court, 
March, 1855, ordering the Sheriff to pay over to him the 
sum of one thousand one hundred and thirty-five dollars and 
ninety cents, as said balance. 

Here the plaintiff closed. 


Defendant then offered in evidence sundry fi. fas., which 
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were in his hands against Lee, at the time of the sale of the 
property, amounting to five hundred and sixty dollars, 

Lewis P. Harwell testified, That on the evening of the 
sale of Lee’s negroes by the Sheriff, 6th June, 1854, Lee direc- 
ted the Sheriff to pay out of the proceeds of the sale of his 
property, his note to the Branch Bank at Eatonton, for two 
hundred and nineteen dollars, endorsed by Scarsbrook; and 
that Fitts did pay it. Lee was drunk at the time, but not so 
much so as not to know what he was about. 

It was admitted by defendants, that on the day of sale, 
William H. Scarsbrook gave notice before the sale, that he 
held a mortgage on the property. 

Harwell further testified, that he did not know whether 
Fitts heard the notice given by Scarsbrook or not, but that 
he was present, 

The Court then admitted the Bank note in evidence, say- 
ing that it would charge the jury as to that note, as the law 
and facts of the case required, Defendant’s counsel then offer- 
ed to introduce’ two mortgages on said negroes, and /i. fas. 
thereon: one from Lee to Elmore Calloway and Lewis P. 
Harwell for the sum of seven hundred and fifty dollars, be- 
sides interest and cost; the other from Lee to Lewis P. Har- 
well for the sum of two hundred and forty-eight dollars and 
seventy-seven cents, besides interest and cost, and which ji. 
fas. were in the Sheriff’s hands on the day of sale, and both 
receipted in full to the Sheriff by the respective parties on 
the day of the sale of the said negroes; the aggregate of said 
receipts amounting to one thousand and thirty dollars and 


eighty-seven cents. 

Before receiving these papers in evidence, Lewis P. Har- 
well was again examined, who stated, that Fitts the Sheriff 
had recovered back from Calloway and himself the amounts 
he had paid and allowed to them on their mortgage fi. fas. 
These amounts were paid in settlement by the Sheriff, they 
being the purchasers of the negroes at the Sheriff’s sale, on 
the first Tuesday in June, 1854. That notice of said mort- 
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gages was given at ‘the sale, and that the 1 negroes were e sold 
subject to the mortgages ; that he did not know that the Sher- 
iff knew that the notice was given, but he was present and 
as Sheriff sold the negroes. 

The Court ruled out the mortgage fi. fas. ia the oral tes- 
timony of Harwell, which however was before the Court and 
jury, and counsel for defendants excepted. 

Wm. C. Davis testified, that on the day of sale, after the 
negroes were sold, he went to where the Sheriff was settling 
with Calloway and Harwell, and understanding that they were 
about to apply the proceeds of the sale to the mortgage fi. fas. 
said that it was wrong, as the property was not subject to the 
mortgages; when Harwell said, “say nothing about it, and 
your execution shall be paid.” 

Defendants here closed. 


The Court charged the jury, among other things, that in 
reference to the note to the Bank, if they believed that Fitts 
knew of the notice of the encumbrance of the mortgage to 
Scarsbrook, and that said mortgage was given to indemnify 
him against his indorsement on said note, then the jury should 
not allow the same as a credit to the Sheriff in their verdict ; 
but if they believed from the evidence tliat Fitts did not 
know of the proclamation of the lien of Scarsbrook’s mort- 
gage at or before the sale, then they should allow it asa credit 
to defendants—it being admitted by defendant’s attorney that 
notice of the mortgage was given, 

To which charge defendants counsel excepted. 

The jury found for the plaintiff the sum of eleven hundred 
and one dollars and twenty-six cents, 

Whereupon counsel for defendants tender their bill of 
exceptions, and assigned the said rulings and charge, as 


error. 
Joun W. Hupson, for plaintiff in error. 


F. H. Cone, for defendant in error. 
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By the Court.—Bennine, J. delivering the opinion. 


Lee in his declaration alleges, that Fitts, as Sheriff, sold 
certain of his, Lee’s negroes, to satisfy several general fi. fas, 
against him; That the negroes sold for more than enough to 
satisfy the fi. fas.; and that Fitts refuses to pay over to him 
the surplus. 

The defence of the Sheriff (and his sureties) seems to be, that 
he paid this surplus to certain mortgages on the negroes, made 
by Lee, viz: a mortgage held by Calloway and Harwell; a 
mortgage held by Harwell; and a mortgage held by Scars- 
brook; and that he did so by the direction of Lee. 

To make out this defence, the defendants offered as evi- 
dence, the first two of the aforesaid mortgages, together with 
the judgments of foreclosure on them, the fz. fas. issued from 
those judgments, and the receipts in full, given to the Sheriff 
by the mortgagees ; and also offered as evidence the testimo- 
ny of Harwell, to the effect, that Fitts, the Sheriff, had recov- 
ered back the money paid or allowed by him to the said mort- 
gagees, and for which they had given him the said receipts: 
they also offered evidence to show, that Lee was willing that 
the mortgagees should be paid out of the money raised by 
the sale of the negroes, 

The Court rejected the whole of this evidence, and that is 
excepted to. 

It is to be remembered, that the negroes were sold subject 
to the mortgages, 

Was the foregoing evidence admissible? We think that 
it was. A part of it went to show, that the Sheriff paid the 
money to the mortgagees in obedience to instructions proceed- 
ing from Lee himself, the owner of the money. This part, 
therefore, would have been in support of the defence to the 
action. 

Another part of the evidence, however, went to show that 
if it was true, that the Sheriff had paid the money on the 
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mortgages, it was equally true, that he had afterwards recov 
ered it back. 

Now when he had recovered the money back, he held it, 
we may presume just as he had held it before he paid it over 
to the mortgagees, and he had held it before he had paid it 
over to the mortgagees, as the money of Lee, the negroes hav- 
ing been sold subject to the mortgages. The recovery back was 
evidence, that for some reason, the payment of the money to 
the mortgagees was an improper payment, and therefore, was 
evidence, that the money still, in law, belonged to Lee. 

This being so, the part of the evidence aforesaid that show- 
ed that the Sheriff had recovered back the money, neutral- 
ized the part that showed that he had paid the money on 
the mortgages under the instructions of Lee. 

If therefore, the evidence in both its parts as offered, had 
been received, it could not have changed the verdict. 

This being so, a new trial ought not to be granted, although, 
it is true, that the rejected evidence was admissible; for a 
new trial, with that evidence in, ought not to result in a dif- 
ferent verdict. 

The new trial Act 1854, does not apply, as no motion was 
made for a new trial. 

[1.] We cannot, then, hold the first exception good. 

In relation to the “ Bank note,” this may be said: 

It seems, that there was a note of Lee’s in Bank, on which 
Scarsbrook was an endorser; that Scarsbook held a mortgage 
on the negroes aforesaid, for his indemnity as such endorser, 
and that the negroes were sold subject to the mortgage. But 
it also appears, that Lee directed the Sheriff, to apply a part 
of the money arising from the sale of the negroes, to the pay- 
ment of this note, and that the Sheriff accordingly, did so 
apply a part of the money; and it does not appear, that the 
Sheriff ever recovered back this part. 

[2.] Now the money thus paid away by the Sheriff, be- 
longed to Lee, and Lee might do with it whatever he pleased, 
He might, therefore, order the Sheriff to pay it on the note, 
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notwithstanding that the note might not be entitled to it, and 
if he did, the Sheriff would be justified in obeying the order, 
And no action can lie against a man for doing what he is 
justified in doing. Unless, therefore, the Sheriff had recov- 
ered back this money, as he had that which he paid to the 
two mortgagees, there could be no action against him for this 
money. 

Now, the charge of the Court in reference to this note, 
amounts to this, that the Sheriff was liable, whether it was 
by the order of Lee the owner of this money or not, that he 
had paid away the money on the note, provided he knew of 
Scarsbrook’s mortgage. 

This charge, therefore, we think was wrong. 

And if wrong, the error was manifestly such as to require 
a new trial. 

Accordingly a new trial is ordered. 


No. 7.—WiiiiaAmM H. Henpry, guardian, plaintiff in error, 
vs. James M. Hursr and wife, defendants in error. 


{1.] On an appeal from the Ordinary on a guardian’s return, the account ofiered 
by the guardian, must be submitted to the jury as the matter he proposes to 
prove, but the vouchers do not go as a matter of course. 

[2.] Vouchers embracing charges for several years board, clothing, tuition, &e. 
specifying the time and amount claimed, are not too general to be admitted 
in evidence to the jury; but when accounts are thus presented they ought to 
be strictly proved. 

{3.] Guardian’s receipt to himself is no evidence to support a charge in his own 
favor against his ward. 

{4.] When the charges are specitic in regard to the object, time and amount, 
evidence may be admitted to prove them. 

[5.] Attorneys receipts to guardian, stating to be for professional services ren- 
dered the ward, are not of themselves, without further proof, sufficient to 
establish the account against the ward. 
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[6.] A party may voluntarily release a part of a findingin his favor when it does 
not prejudice his adversary. 


Caveat to Return, and Vouchers of Guardian, &c., from 
Thomas Superior Court. Tried before Judge Love, Decem- 
ber Term, 1856. On Appeal from Ordinary. 


William H. Hendry, guardian of Georgia Ann Hendry, 
presented his return with the vouchers, to the Court of Ordi- 
nary of Thomas county, to which being allowed and ad- 
mitted to record, James M. Hurst, in right of his wife, the 
said Georgia Ann, entered his protest and caveat. 


The following is the return : 
William H. Hendry in account current with Georgia Ann 
Hendry, minor of Eli H. Hendry. 


To cash paid for the schooling, clothing and tuition of said 
Georgia Ann, from Ist January, 1848, to the 17th April, 
955, . 1° 2. '. .° "epee eee 

To board of Georgia Ann Hendry, fromist January 
1848 to 17th April 1855, : ‘ . No. 7, 500 00 
1855. 

March 6. To cash paid McIntyre & Young as per 

voucher, , ‘ No. 1, 50 

May 30. do. do. H. H. Tooke, Ord’y. No, 2, 14 

June 2. do. do. C. B. Cole, . . No. 3, 150 

June 2. do. do. McIntyre & Young, No. 4, 150 

May 7. do. do. R.J. Bruce, . . No. 5, 29 

Commissions on cash received at 23 perct. 95 
do. do. paid out, ; ‘ ‘ 34 


$1,523 


1854, 
Nov. By notes received this day from Alderman 
Carlton, adm’r of James E. Hendry, 
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deceased, who was the adm’r of E. H. 
Hendry, father of Georgia Ann Hendry, 3,800 75 
Deduct credits opposite page, . ‘ 1,523 64 


Leaves balance due minor, . ‘ . $2,277 11 
WM. H. HENDRY, Guardian. 


Sworn to and subscribed before } 


me in open Court, June 2d, 1855. 
H. H. Tooke, Ordinary. 


To this return was annexed vouchers for all the items 
charged to have been paid out or disbursed. 

Hurst in right of his wife, by counsel, on the 21st June, 
1855, entered his caveat against the foregoing return and 
vouchers, and objected. 

Ist. To first charge for schooling, &c., because the same is 
erroneous and unjust, and no voucher has been presented for 
the same. 

2d. To second charge for board, because the same is un- 
just and erroneous, and because at the time when said char- 
ges were made Hendry was not guardian. 

3d. He caveats the charge of fifty dollars paid McIntyre 
& Young, for making returns, as illegal and not a proper 
charge against ward. 

4th. He also caveats the two expenditures to McIntyre & 
Young and C, B. Cole, each for $150 00, as illegal, being for 
professional services rendered in defending himself ina suit 
against him for mal-administration as guardian. 

5th. Caveats the charge for commissions, the guardian not 
having made his returns agreeably to law, and because charg- 
ed upon payments and expenditures which were not made, 

6th. Caveats the charges for board, tuition and clothing, 
the same never having been contracted, and if so are barred 
by the statute of limitations; and further because the expen- 
ditures charged were made before the appointment of the 


guardian. 
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that ie nnd: was contrary to law, the charge of ~ Court, 
and against the evidence. 

The account current and vouchers were. offered together 
and ruled out by the Court, but the return or account current 
itself, was admitted and read to the jury, and counsel for guar- 
dian excepted. 

Vouchers Nos. 6 and 7, were then offered, which were 
for the board and tuition and clothing of the ward, and which 
consisted of the account made out as contained in the return, 
and a receipt of the same by the guardian to himself of one 
thousand dollars the aggregate of the two items, The Court 
rejected them, on the ground, that the charges were two gen- 
eral, and counsel for the guardian excepted. 

Vouchers Nos. 3 and 4, for fees paid to C. B. Cole, and 
McIntyre & Young for professional services, $150 to each, 
were offered, and upon objection, were ruled out by the Court, 
on the ground, that said receipts did not specify for what par- 
ticular services the money was paid, and because the same 
was paid for the defence of a suit instituted against Hendry 
on his guardian bond: to which ruling the guardian excep- 
ted. 

Counsel for guardian offered the deposition of two witness- 
es examined by commission, in support of the two items in 
the return for tuition, clothing and board, being Nos. 6 and 7, 
which were upon objection, rejected by the Court, on the 
grounds that the two items were too general, and no evidence 
could be received to prove them; and counsel for guardian 
excepted. 

The jury found the following verdict: 

“We, the jury find that the guardian, William H. Hendry, 
be allowed on his account the sum of ninety-three dollars 
and thirty cents, the gross amount of Ordinary’s bill, (vouch- 
er No. 3;) McIntyre & Young’s receipt for $50, (voucher 
No. 1;) and R. J. Bruce’s receipt for $29, (voucher No. 55) 
and disallow the other items charged in account.” 

Counsel for Hendry moved for a new trial, on the ground, 
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Before the motion for a new trial was decided, counsel for 
Hurst and wife, came in and filed their written consent to ad- 
mit and allow commissions in settlement with the guar- 
dian. 

The motion was then overruled and new trial refused; 
and counsel for Hendry the guardian, excepted. 


Coxe, for plaintiff in error. 


Sewarp & HanseL, represented by Iverson L. Harris, 
for defendant in error. 


By the Court——McDonatp, J. delivering the opinion. 


[1.} The record does not disclose the decision of the Ordi- 
nary on this case, when before him. We presume, however, 
that he allowed the account of the guardian, and considered 
the vouchers sufficient to sustain it, as the counsel for guar- 
dian in his argument insisted that the Court below ought to 
have permitted the account and vouchers to have been submit- 
ted to the jury, as, when passed by the Ordinary, the vouch- 
ers were prima facie evidence of the disbursements charged 
to have been made. Be that as it may, when the case was 
about to be submitted to jury, “ the counsel for the guardian 
offered the account current and vonchers returned to the 
Court of Ordinary as the case and pleadings for trial.” The 
Court rejected them, and this ruling is the first ground of error 
alleged in the record. 

The appeal from the decision of the Ordinary, brought up 
the entire case and it ought to have been presented to the 
jury as it was tothe Ordinary. In all cases the guardian 
making his return should lay his account before the Ordina- 
ry, plainly setting forth, with sufficient certainty, his charges 
against his ward. This account is the case he should prove. 
The vouchers are his evidence to support it, and they should 
be closely examined, and, if not satisfactory to the Ordinary, 
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ought to be supported by other proof. So, in the Superior 
Court on appeal, the same course should be pursued. The 
vouchers, on such appeal, are entitled to no weight as evi- 
dence, on the score that, on the case appealed, the Ordinary 
allowed them. The judgment appealed from must be affirm- 
ed before it is entitled to any consideration as evidence, and 
it being a judgment upon the law and evidence, it must be 
reviewed upon the law and evidence. The Court below 
ought to have allowed the account to go to the jury, as the 
matter which, with the caveat, made up the issue to be tried 
by them. The vouchers formed no part of the issue and 
when offered as a part thereof, ought to have been rejected. 

[2.] The vouchers to sustain the charges in the guardian’s 
account for clothing, schooling, tuition and board, ought not 
to have been rejected on account of their generalness, They 
embrace charges from the Ist of January, 1848, to 17th April, 
1855. They show great carelessness and negligence in the 
mode of keeping the accounts, but this is not a reason for 
rejecting them altogether; accounts thus kept, ought to be 
strictly proven by testimony, to support the charges made, 
to-wit: that the clothing, schooling, tuition and boarding, 
were furnished in accordance with the charges, and that the 
charges are reasonable and suitable to the circumstances of the 
ward. Guardians should keep accurate accounts and make 
regular returns, and in all cases where they do not, and are 
unable to prove the actual amount paid under the above rule, 
they ought to be restricted to the lowest amount the law 
would authorize them to charge. The guardian’s own receipt 
to himself, furnishes not the slightest evidence of this, It is 
his own bare statement in his own behalf which is inadmis- 
sible. He ought to prove the furnishing, and a quantum 
meruit, (if unable to prove the actual amount paid,) and that 
the circumstances of the ward justified the charges. 

_, [4.] The depositions of Robert and James B. Peacock, 
ought to have been read tothe Jury. The charges in the 
account were sufficiently special to apprise the defendant’s 

VOL, XXII 22, 
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in error of the nature of the demands set up by the guardian. 
It is by the evidence of others that he must prove them. If 
the testimony of the persons with whom the ward boarded, 
and the teachers to whom the tuition money was paid, can 
be obtained, it is the best evidence. If that cannot be ob- 
tained, the next best evidence must be produced. The evi- 
dence rejected ought to have been submitted to the consider- 
ation of the jury. The witnesses testified that the value of 
the ward’s board with the guardian was fifty dollars per year, 
and that she lived at his house six or seven years, and was 
clothed and supported by him. To this extent the evidence 
was certainly admissible. 

[5.] The Court below rejected receipts given by attorneys for 
professional services rendered the ward’s estate, on the ground 
that they did not specify the services rendered, and because it 
was alleged, that the said services were rendered the guardian 
in his defence ofa suit on his guardian’s bond. There is noth- 
ing in the record to justify the second ground of objection, 
and it will not be considered. The receipts ought not only 
to have specified the services rendered, but if the ward re- 
quired it, there should have been evidence that it was a pro- 
per charge against her. The judgment of the Court upon a 
contested return to the Ordinary, is as conclusive upon the 
parties, as any judgment, and the proof ought to be such as 
would be necessary to sustain the charges if attempted to be 
set up ina Court of Chancery. Indeed whether contested 
or not, there ought always to be satisfactory proof that servi- 
ces charged against a ward were rendered for his or her 
benefit, and that the charge is reasonable. 

[6.] It was not error in the Court, to permit the party to 
allow, in favor of the guardian, items in his account not al- 
lowed by the jury. It was a voluntary abandonment of a 
right which, by no possibility, could prejudice the other party. 
The non-allowance of commission does not seem to have 
been a ground for refusing the motion for a new trial. 

The judgment of the Court below must be reversed on 
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the ground that the Court erred in excluding the evidence of 
Robert and James B. Peacock. It was the duty of the Court 
and jury on the appeal to exercise all the duties and powers 
of the Ordinary, to hear all the evidence legally offered for 
or against the account as charged, admit it, or disallow it, 
or reduce it, accordingly as the evidence demanded the one 


or the other. 
Judgment reversed. 





No 8.—Morgan M. Mills, administrator, plaintiff in error, 
vs. Nathaniel S. Glover, defendant in error. 


{1.] Under proceedings to obtain a restoration of personal property to the pos- 
session of a party from whomit has been taken without his or her consent, 
neither the right to the possession, nor the title to che property can be in- 
vestigated. 

[2.] After the expiration of four years from the taking, a possessory warrant 
will not lie, the party having had the possession in the mean time without 
disturbance. 


Possessory warrant, from Jones Superior Court. Decision 
by Judge Hardeman at Chambers, 24th April, 1857. 

On the 23d April, 1857, a possessory warrant issued at the 
instance, and upon the affidavit, of Morgan M. Mills, admin- 
istrator of John Towles deceased, against Nathaniel 8S; Glov- 
er, to recover the possession of a large number of slaves, 
some forty-five or fifty, alleged to be the property, and in the 
possession of affiant’s intestate, at the time of his death, and 
which were shortly thereafter taken and carried off illegally 
and without lawful authority, by Glover. 

The following statement of facts was agreed upon by the 
Counsel, viz : 

That Towles died in the possesion and control of the ne- 
groes;that Glover took possession of them and carried them off 
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from Towles’ plantation to his own, after the death of Towles, 
and that he now has possession of the same; that Glover took 
them openly in the day time, and without violence. That 
when he took possession, he said he did it by virtue of a deed 
from Towles to himself, which he exhibited ; that the negroes 
mentioned in said deed are the same, with their increase, now 
sought to be recovered. 

That Towles died on the 27th day of November, 1852, and 
Glover took possession of the negroes on the 16th day of De- 
cember, 1852, and that letters of administration were granted 
to Mills 2d May, 1853. 

Mills objected to the admissibility in evidence, in excuse, 
justification or maintenance of Glover’s possession, what he 
said or did in relation to said deed, at the time he took the 
negroes ; the testimony was heard subject to this objection. 

After the testimony was closed,and during the argument, 
Counsel for Mills offered to prove by three witnesses, that he 
made a demand upon Glover for the negroes on the 9th day 
of January, 1856, which the Court refused to allow. Coun- 
sel also offered to introduce Mills’ letters of administration to 
show that the statute oflimitations did not begin to run till 
the date or period of granting said letters; this the Court al- 
so retused, for the purpose intended, but permitted the letters 
to be read, to show that Mills was the administrator. To 
which rulings counsel for Mills excepted. 

Judge Hardeman, after hearing argument, dismissed the war- 
rant, on the ground that Glover had been in possession more 
than four years before the same was issued. And Counsel 
for Mills excepted. 


Baitey, Nessir and Grsson, for plaintiff in error, 


Por, and Grier, for defendant in error. 


By the Court.——McDonaup J. delivering the opinion. 


On the preliminary motion made in this case we pronounce 
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no judgment, but will pass at once to the consideration of 
the questions presented in the record. 

On the return of the warrant the plaintiff in error offered 
to prove that hehad demanded of Glover the negroes, and 
tendered in evidence, his letters of administration to show 
hat the statute oflimitations did not run till the issuing of the 
letters of administration. The judge refused to hear both, 
and his decision was excepted to, The only matter before 
the Judge was the question of possession. Neither the right 
of possession nor the question of title could be heard by 
him in this proceeding. 

If the object had been to prove that the letters related back 
to the death of the intestate, to show that the taking was from 
his constructive possession, then, more than four years had 
passed since the taking from that constructive possession. 

If the object was to show that the action of trover, was not 
or would not be barred, that was an issue which involved the 
title or right of possession, and not the naked question of 
possession, which the Judge alone could hear, There is no act 
of limitations to possessory warrants; but from the object of the 
Act, the purpose and intent of the Legislature to restore, at 
once a possession of which a party had been deprived sur- 
reptitiously or by fraud or violence,and from the affidavit, the 
party must make, in case the property was taken in a man- 
ner unknown to him, that the property was “recently” in his 
possession, I should be disposed to hold, that the party losing 
the property should proceed with all reasonable dispatch to 
obtain a restoration of the property to his possession, but for 
the proviso at the close of the first section of the statute, that 
no person shall be committed for refusing to produce the 
property, when it shall be proven to have been in his posses- 
sion for four years, next preceding the issuing of the 
warrant. Butit does not necessarily follow from the pro- 
vision in the act prohibiting, after the expiration of four 
years, the imprisonment of the party failing to produce the 
property, when it had been clandestinely taken and concealed 
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and out of reach of the arrest of the Sheriff, that the party 
losing the possession should have four years to institute pro- 
ceedings where the taking was open, and the possession pub- 
lic and notorious, We think there was no error in the re- 
fusal of the judge to hear the letters of administration. The 
demand could not, if proven, have been evidence of the re- 
sumption of the possession, This Court has held that the 
levying on land by an officer is no interruption of the peace- 
able possession of the occupant of the land. Lessee of Git- 
tens vs, Lowry, 15th Geo. Rep. 339. 

The judge who issued the possessory warrant, after hearing 
the evidence touching the possession of the negroes, dismissed 
it atthe cost of the affiant, on the ground that Glover had 
been in possession of the negroes for four years next preced- 
ing the issuing of the warrant. 

The sole matter of enquiry in this case was respecting the 
possession of the property. The affidavit ofthe injured party 
is the foundation of the proceeding. It has for its object, the 
change of the possession of property, and excludes the trial of 
the right to the possession or the title to the property. It is 
a proceeding unknown to the common law. It is prescribed 
by statutes. The party being entitled to the remedy by 
statute alone, must pursue the statute. The oath required by 
the statute, must be made by the party. The statute requires 
that the party should depose that the property was taken, en- 
ticed or carried away by fraud &c., “from the possession of the 
deponent,” or, that the property “having been recently in the 
quiet, and legally, and peaceably acquired possession of the 
deponent, Sc.” The party in this case, claiming to have 
been injured, deposes “that after the death of John Towles, 
to-wit: on the 16th day of December, eighteen hundred 
and fifty-two, or on some other day near about that time, 
one Nathaniel S. Glover, of said county of Jones, as the de- 
ponent is informed and believes, illegally and in fraud of the 
law, took without lawful authority and carried away said ne- 
gro slaves from the peaceably and lawfully acquired posses- 





MILLEDGEVILLE, MAY TERM, 1857. 323 


Everett & Harrell, ex’ors vs. Mount, adm’r. 








ion of John Towles, which possession devolved,” &c. The 
property was not taken from the possession ofthe party mak- 
ing the affidavit. The deposition so states. I am not pre- 
pared to hold that a constructive possession will authorize 
the proceeding. The statute deals entirely with the actual 
possession. But admitting it did, the claimant’s constructive 
possession, did not extend beyond the time that Glover ob- 
tained the actual possession. The time of the granting of the 
letters has nothing to do with the question of possession un- 
der this statute The possession of Glover was of more than 
four years duration, and we believe the order of the Judge 
dismissing the warrant was right and proper. 


Judgment aflirmed. 





No. 9.—Martin B. Everett, and Revusen B, Harrevi 
Ex’ors, plaintiffs in error, vs. James M. Mount, Adm’r. 
defendant in error. 


The fourth item of the will contains the following words: “I desire that the 
balance of my property shall remain together until my youngest child comes 
of age, each to be clothed and educated out of my estate, equal with my oth- 
er children, and my estate to pay them one thousand dollars as they come of 
age; and when my youngest child comes of age, I wish an equal division ot 
the balance of my property,” &c. One of his daughters died before she arrived 
at the age of twenty-one years, and the bill is filed by her administrator, 
claiming the legacy. The bill was demurred to, on the ground, that the lega- 
cy did not vest in the intestate. 

Held, That the legacy vested on the death of the testator. 


In Equity, in Pulaski Superior Court, Decision on demurr- 
er, by Judge Love, at October Term, 1856. 


James M. Mount, administrator of his wife, Margaret Eliz- 
abeth Mount, deceased, formerly Margaret Elizabeth Harrell, 
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filed this bill against Martin B. Everett and Reuben Harrell, 
executors of the last will and testament of Miles Harrell, 
deceased, for an account and settlement of the estate of said 
testator, and for recovery of the legacy and estate coming to 
his late wife, under said will. 

The following is the last will and testament of Miles Har- 
rell, under which complainant claims, and upon the construc- 
tion of which the questions made by the demurrer, arises, 
viz: 


GrorGIA, \ In the name of God, Amen. I, Miles 
Pulaski County. J Harrell of said State and county, being of 


advanced age, and knowing that I must shortly depart this 
life, deem it right and proper, both as it respects myself and 
my family, that I should make a division of the property of 
which a kind Providence has blessed me. I therefore make 
this my last will and testament, hereby revoking and annull- 


ing all others heretofore made by me. 

Item First: I desire and direct that my body be buried in 
a decent and christian-like manner, suitable to my condition 
and circumstances, My soul I trust, shall return to rest with 
God, who gave it, as I hope for eternal salvation through the 
blessed Lord and Saviour Jesus Christ, whose religion I have 
professed, and as I humbly trust enjoyed, for thirty-five years. 

Item Second: I desire and direct all my just debts be paid 
without delay by my executors hereinafter named, as I am 
unwilling my creditors should be delayed of their rights, es- 
pecially as there is no necessity for delay. 

Item Third: I give and devise to my beloved wife Mar- 
garet (with whom J have lived in the strictest quiet and love, 
for thirty years,) my houses, furniture and gardens and yard, 
situated on lots No, 7 and 14, in the eighth district of Dooly, 
now Pulaski county, during her natural life or widowhood. 
If she shall marry, I desire that there be a division of the 
above named property equal, and my wife have a child’s 
part. 
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Item Fourth: 1 desire that the balance of my property 
shall remain together until my youngest child comes of age; 
each one to be clothed and educated out of my estate equal 
with my other children, and my estate to pay them one thou- 
sand dollars as they come of age, and when my youngest 
child comes of age, I wish an equal division of the balance 
of my property. My son Henry has received $1285 ; my son- 
in-law, Martin B. Everett has had of my estate to the amount 
of $809; my son Robert has received $130; and I devise to 
him five negroes, viz: Agnes a woman, and her four children, 
Isaac, Susan, Tom, and Patience; these negroes I estimate 
at $1,400, which I allow to him at, as his first payment in 
my estate. I desire that all that Henry and Robert has re- 
ceived over one thousand, shall stand against them till there 
be a general division of my estate. I will that my son-in- 
law, Martin B. Everett, be paid $191 to make up his first pay- 
ment. 

Item Fifth: 1 constitute and appoint my beloved wife 
Margaret, executrix, and my son-in-law Martin B, Everett 
and son Reuben Harrell, executors, to this my last will and 
testament. This June 29th, 1846. 

MILES HARRELL, Z, S. 

Signed, sealed and delivered as his last will and testament, 
in the presence of us subscribing witnesses, who subscribed 
our names hereto, in the presence of said testator and of each 
other, this June 29th, 1846. 


CATHARINE MATHEWws, 
Dantet McLeop, 
Isaac D, Jounson. 


The bill alleges, that Miles Harrell, the testator, died in the 
year 1846, after making said will, leaving his widow, and 
eight children, to-wit: Henry, Robert, Reuben, Sarah the 
wife of Martin B. Everett, William, Miles, James and Mar- 
garet Elizabeth. That testator left a considerable estate, real 
and personal, consisting of lands, negroes, stock on his plan- 
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tation, &c. That Martin B, Everett and Reuben Harrell, two 
of the executors, therein named, qualified and took posses- 
sion of the whole estate, and have employed the negroes on 
said plantation ever since, and realized large sums from the 
proceeds of the crops, &c. 

The bill further alleges, that at the time of the death of 
said testator in 1846, Margaret Elizabeth, one of his children, 
was a minor; that on the 23d day of December, 1852, com- 
plainant intermarried with said Margaret, and on the 26th 
January, 1853, she departed this life intestate, without issue, 
and under the age of twenty-one years, and that complain- 
ant has taken out letters of administration on her estate; 
that all that was ever received by his wife or himself from 
the estate of her father, was about four hundred dollars, paid 
to him in the life time of his wife, by the executors, and that 
the youngest child of testator, to-wit, James Harrell, has at- 
tained the age of twenty-one years, and that complainant 
now as the administrator and representative of his wife and 
in her right, is entitled to an account from the executors, and 
to receive from them the legacy or interest of said Margaret 
Elizabeth in the estate of her father under his said will, and 
which share or interest, the complainant maintains, is the 
one-ninth part of said estate; that he has applied to the ex- 
ecutors for an account and settlement, but they refuse so do, 
and deny complainant’s right to any portion of said estate. 


The defendants demurred to this bill, on the grounds: 

Ist. That the intestate of complainant died under the age 
of twenty-one years, and therefore no title to any of the es- 
tate of Miles Harrell, ever vested in her under any clause of 
said will. 

2d. Because the estate of Miles Harrell the testator, con- 
sisted of real and personal property, and complainants in- 
testate having died before the time for the division of said 
estate, it lapsed and never vested. 

3d. Because, if the estate ever vested in complainant’s in- 
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testate, he cannot recover it before the time at which she 
would have been twenty-one years old, if she had lived. 
As there was nothing on the face of the bill to support the 
third ground of demurrer, it was abandoned on the argument. 
The Court overruled the demurrer, and ordered defendants 
to answer; and counsel for defendants excepted. 


F, Scarsoroves, for plaintiffs in error. 
Kitten; and I. L. Harris, for defendant in error. 
By the Court.—McDonatp, J. delivering the opinion. 


Whether the legacy vested in all the children at the death 
of the testator, depends upon the object and intention of the 
testator. As remarked by a learned lord Chancellor of Eng- 
land ; “upon such a question no one can be quite sure, that 
any decision is right.” We must determine by the best 
guides we have. 

In the beginning of the will, the testator declares it to be 
right and proper, both as it respects himself and family, 
that he should make a division of his property. He makes 
a special bequest to his wife. He directs the balance of his 
property to be kept together until his youngest child becomes 
of age. He explains his object. It is not for the purpose of 
accumulation; butit is for the benefit of those of his child- 
ren who have not attained majority. That is his exclusive 
reason for directing the property to remain together. Each 
of his children was to be clothed and educated to equalize 
them with his elder children, who had been clothed and edu- 
cated. As they became of age, they were to have a thousand 
dollars. The only object of the testator in making a will 
seems to have been to provide for his wife a comfortable 
home during her life, and to give the same advantages to his 
younger children, that his older children had enjoyed. In 
all other respects, the will makes just such a distribution of 
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his property as the law would have made. There is nothing 
in the whole plan of the will which manifests an intention 
that the property should not vest. It would seem to be in- 
consistent with principle to hold that the property did not 
vest:in those for whose exclusive use it was to be kept to- 
gether, and for which reason alone the division was postpon- 
ed until the youngest child became of age.. He directed his 
estate to pay them one thousand dollars as they became of 
age. When his youngest child became of age, he wished an 
equal division to be made of his prdperty. There is no con- 
dition annexed to the bequest. No word is used indicative 
of an intention, on the part of the testator, that the property 
should not vest at his death in all his legatees, 

In the Circuit Court of the United States, for the third Cir- 
cuit, a somewhat similar case was decided. Reading vs. 
Blackwell, Baldwin’s Reports 166. The testator directed 
his real estate in New York, to be sold when J. H. W. should 
attain, or in case of his death, might have attained, the age of 
twenty-one years. He directed one half of the proceeds of 
the salé to be carried to the residuary part of hisestate. This 
residue he gave to certain legatees, three of whom aied be- 
fore J. H. W. attained the age of twenty-one years; before, 
therefore, the land in the city of New-York could be sold, and 
of course, before one half of the proceeds could be carried 
to the residue of the estate. It was held that the legacies 
vested at the testator’s death, and that the personal represen- 
tatives of the deceased legatees were entitled to them. 

It is insisted in this case, that there was no gift of the lega- 
cy prior to the period appointed for its payment, and that 
complainant’s wife having died before that time, the legacy 
did not vest in her. The intermediate interest of the entire 
residue of the estate is directed to be applied to the clothing 
and education of those of the testator’s children, who had 
not attained the age of twenty-one years, and among them 
was included the complainant’s deceased wife. This circum- 
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state had the effect, prima facie, of vesting the legacy. 1. 
Roper on Leg. 387—8. 

Other circumstances prove that the testator intended the 
legacy to vest on his death. His only objection, as is mani- 
festly collectible from his will, to the immediate distribution 
of his estate, was that the younger children might be clothed 
and educated before the division. It was a gift to them for 
that purpose up to the time mentioned in the will. But if 
the youngest child had died, under age, and the others were 
at that time of full age, the estate would have been immedi- 
ately distributable, becarfSe the reason which operated on the 
testator would no longer have existed. 

This is a contest amongst the children of the testator, all 
of whom are legatees under the will. There is no expres- 
sion in the will, which shows an intention on the part of the 
testutor to give a preference to one of his children over anoth- 
er; on the contrary, his main object seems to have been to 
equalize their interest in his estate under his will. His elder 
children had been clothed and educated by him until they 
arrived at age. This is to be presumed. If an immediate 
distribution had been ordered, they would have had, to that 
extent, a greater interest in the estate than the younger chil- 
dren. 

The testator had given off to such of his children as had 
arrived at age, property or money, but not an equal amount 
to each. He provides for a division, on terms of perfect 
equality, at the final distribution of his estate. He had given 
one of his sons something more than one thousand dollars, 
The excess he directed to be charged against him at the final 
distribution. He had given his son-in-law, less than a thou- 
sand dollars. He bequeaths to hima sum of money to make 
up that amount. He had given another son an inconsidera- 
ble sum. He bequeaths to him a few negroes, and fixes a 
value on them, and directs that at the general division he 
should account for all over one thousand dollars. He directs 
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that each of his younger children as they respectively be- 
come of age, shall be paid one thousand dollars. 

When his youngest child comes of age, he wishes an equal 
division made of the balance of his property. But amongst 
whom is this division to be made? The testator does not 
say. If there was no bequest until the period fixed for the 
division, there is certainly no express bequest to any one at 
that time. 

We think it evident from the whole plan of the will, that 
the testator intended that his estate, except what he had be- 
queathed specifically to his wife, should vest in his children, 
and perhaps his wife, at the time of his death, and that he 
only fixed the period at which the distribution should be 


made. 


Judgment affirmed. 





No. 10,—JeTHRO ARLINE, Ex’or, plaintiff in error, vs. SARAH 
Miter, defendant in error. 


{1.] On the death of an administrator, liable and chargeable to the estate of 
his intestate, his executor is chargeable and liable in the same manner that 
he would have been, if he had not died. 

[2.] The executor of a deceased administrator who has wasted his intestate’s 
estate, may be proceeded against in the same manner that his testator might 
have been, if he had not died. 

[3.] When the right survives to the wife, the representatives of her deceased 
husband need not be made parties to her suit to recover her choses in action, 
and when all the heirs of the estate in which she sues for her interest, are 
made known in the proceedings, they need not be made parties. 

[4.] If improper evidence is admitted to the jury without objection, it is too 
late after trial, to take advantage of it. 

[5.] The executor of an administrator, cannot be charged as the representative of 
the intestate’s estate of which testator was administrator, but he can be charg- 
ed for the devastavit of his testator in the same manner that testator might 
have been charged, if he had been living. 
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[6.] When the right of action does not accrue in regard to the wife’s right until 
after coverture, it is not error for the Court to charge the jury, that if the 
complainant was a minor and married when she was a minor, she is protec- 
ted from the bar of the statute, if she sue within three years, &c. 

[7.] An answer toa bill from information, hearsay or belief, (except perhaps, 
when the facts answered by a defendant against his interest, are from infor- 
mation, and he states, additionally, that he believes them to be true,) are not 
responsive to a bill so as to make them evidence in the case. 

[8.] Disposition of trust property by will, by a testator who was trustee, is a 
conversion of the property, but it may be followed by cestwi que trust into the 
hands of the executor. 


In Equity,in Laurens Superior Court. Tried before Judge 
Love, October Term, 1856. 


This bill was filed by Sarah Miller, against Jethro Arline, 
executor of Enoch Tootle, deceased. 

The bill alleges that about the year 1806, one Gracy Tay- 
lor, then of the State of North Carolina, had a life estate in 
a negro man, Abram, remainder to her children, William 


Tootle and his two sisters: That about that time William 
being about to remove to the State of Georgia, and owning 
the wife of Abram, purchased of his two sisters their remain- 
der, and also the life estate of Mrs, Taylor, agreeing to pay 
her therefor, the sum of $60 per annum during her life: he 
brought Abram with him to Georgia. In 1814, William Too- 
tle died in Washington county, leaving a considerable estate, 
and as his heirs at law, his widow Fereby, and four children, 
to-wit: Hannah, Penelope, Mary, and Enoch Tootle, and 
complainant—the only child of a deceased daughter—Wine- 
tred: That amongst the estate left by said William, was the 
negro Abram and one hundred and ninety acres of land, in 
the county of Washington, which land was assigned to said 
Fereby his widow, as her dower, and which she occupied 
until her death, about the year 1826. That Enoch Tootle 
and Thomas Glenn were appointed administrators of Wil- 
liam Tootle’s estate, 4th July 1814, and took possesion of 
the same, including Abram; and said Enoch as adminis. 
trator continued to hold possession of Abram using him for 
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his own profit and advantage, until his, Enoch’s death in 
1849. That he never set up or pretended to have any title 
to Abram, until the 10th of May, 1848, when by his will of 
that date, he converted him, by bequeathing him to the chil- 
dren of Hannah Price. That after the death of Fereby, the 
widow, the said Enoch took possession of the one hundred 
and ninety acres of land assigned to her as dower, and held 
and occupied the same until his death in 1849, and that said 
negro Abram and said one hundred and ninety acres of land, 
although part of the estate of William Tootle, has never been 
distributed amongst his heirs; but the same together with the 
hire, labor, rents and profits, have been appropriated by said 
Enoch, as administrator, till his decease, and by Jethro Ar- 
line his executor since. That the estate of William Tootle 
was perfectly solvent, but no annual returns were made by 
the adininistrators, as required by law. That Jethro Arline, 
the defendant, qualified as executor of Enoch Tootle, 3d Sep- 
tember, 1849, and took possession of the whole estate of his 
testator, including Abram and his hire, and the one hundred 
and ninety acres of land, and its rents, and which were so 
mixed up with the individual estate of his testator as to 
make it impossible to separate and distinguish them. That 
Glenn departed this life long before Enoch Tootle, leaving 
said negro and his hire, and said land and its rents in the 
hands of his co-administrator, and which or the value of 
which, said Arline as his executor ought now to account for 
and pay over to the heirs at law of William Tootle, but which 
he refuses to do. 

Mary Tootle, one of the daughters of William, married 
Thomas Glenn. Winefred married Reuben Underwood, (by 
whom she had but one child, the complainant,) and she died 
before her father, William Tootle, leaving complainant to in- 
herit her portion of her grand father’s estate. That at the 
time of her mother’s death, about 1812, complainant was in 
extreme infancy; that when about eighteen years old, she 
married Gideon Miller, who died the 10th June, 1849, with- 
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out having received or reduced into possession complainant’s 
share of her grand-father’s estate in the hands of Enoch 
Tootle, administrator, and the right to receive the same, has 
survived to her. © 

The bill prays for an account, and that one-fifth of the 
value of Abram and the one hundred and ninety acres of 
land, and the one-fifth of the hire, rents and profits thereof, 
be paid to complainant. 

Jethro Arline, executor of Enoch Tootle, filed his answer 
to the bill; he ignores all about Gracy Taylor’s title to Abram, 
and remainder to her children; also as to the birth, residence 
and removal to Georgia of William Tootle. Knows nothing 
about Abram until 1548, when he was very old and worth- 
less. All he knows about William Tootle’s estate, he derives 
from the appraisement returned by the administrators, (Ex. 
A.) and Abram is not returned therein, as of the estate of 
William Tootle, and prays that complainant be held to strict 
proof of this fact. Knows nothing about the value of the 
one hundred and ninety acres of land, nor of its having been 
assigned to the widow of William Tootle as dower; nor of 
her being put in possession thereof; nor the time she died, 
but believes it was between the years 1829 and 1833. Ad- 
mits that his testator and Glenn were the administrators of 
William Tootle and took charge and possession of his estate, 
but does not admit that Abram was part of that estate, and 
as far as he knows, Enoch always claimed said negro as his 
own individual property, and disposed of him as such, by his 
last will and testament: when Enoch died in 1849, Abram 
was then in his possession; cannot say what his annual hire 
from 1814 to 1849, would be worth, as he never saw him be- 
fore 1848; since that time not worth more than $15 per i.n- 
num. That prior to the death of said Fereby, he has been 
informed and believes that his testator was in possession of 
said one hundred and ninety acres of land, claiming and 
exercising ownership over it as his own, adversely to said 
Fereby, and to the other heirs of William Tootle, and that 
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said land and Abram have come to his hands as his executor ; 
that his testator owned a settlement of land worth $5 per 
acre, but has no knowledge of the one hundred and ninety 
acres mentioned in the bill, as separate from the body of the 
tract, and cannot identify it. Admits that his testator dispos- 
ed, by his will, of said land and negro, as charged in the bill; 
and does not believe that at his death he had any of the es- 
tate of William Tootle in his hands unaccounted for ; pleads 
lapse of time and the statute of limitations; admits that 
complainant is the grand daughter of William Tootle and 
entitled to one-sixth of his estate; that she married Miller, who 
died in 1849, but denies that he died without reducing said 
share of his wife’s interest in her grand-father’s estate into 
his possession; that he died indebted to Enoch Tootle the 
sum of fifty dollars on two Justices Court fi. ,fas., dated 29th 
March, 1839, and that he held against Miller demands besides, 
amounting to several hundred dollars, and thinks these debts 
would not have existed, if Miller had not before received his 
wife’s share of said estate ; avers that from everything that has 
come to his knowledge he believes that Gideon Miller the 
husband of complainant received all her share in William 
Tootle’s estate. 

By way of demurrer, that there is no privity between the ex- 
ecutor of Enoch Tootle and the heirs at law of William Too- 
tle, who must assert their rights through an administrator de 
bonis non, on William Tootle’s estate. That in 1817, Reuben 
Underwood the husband of said Winefred and father of com- 
plainant, received of the administrators of William Tootle, 
$780 69 in full of complainant’s share in said estate, and the 
same was paid to him as guardian of said Sarah; and refers 
to a receipt for the same in defendant’s possession, and which 
he believes to be genuine. 
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Testimony : 


Complainant proved by Thomas Wright, that William 
Tootle had eight children, Winefred, Elizabeth, Fereby, Mary, 
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Enoch, Hannah, Gracy, and Penelope; that Elizabeth died 
before her father; that complainant was the daughter of 
Winefred ; that Winefred died in 1809. Sarah Miller, com- 
plainant, was born in 1809, and was married to Gideon Mil- 
ler in 1824, who died 10th June, 1849; that he knew Abram; 
was in William Tootle’s possession at the time of his death, 
and Tootle told witness that he belonged to his mother until 
she died, and then he was his property; that he had to pay 
his mother sixty dollars for him per year, as long as she lived. 
William Tootle died in 1814; Enoch Tootle and Thomas 
Glenn administered on his estate and Abram was not carried 
into the estate or division. Glenn told witness, after that, he 
was paying William Tootle’s mother sixty dollars a year for 
him, as administrator of William Tootle; Abram is worth- 
less at this time from old age; hire has been worth $60 per 
annum for the last twenty-five years, and was in Enoch Too- 
tle’s possession from 1814, till his death in 1849. In 1814, 
witness carried the chain to set apart a dower for Fereby 
Tootle, out of the lands belonging to William Tootle’s estate, 
The land assigned, contained one hundred and seventy or 
one hundred and eighty acres. Fereby died in 1833, and 
Enoch Tootle held the said land from her death till he died 
in 1849, Since that time, the land has been occupied by 
Hannah Price, but controlled by Jethro Arline; land worth 
ten dollars per acre, and the annual rent one hundred dol- 
lars from 1833 to 1854. 

Crawford Webb, proved, that Enoch Tootle requested him 
to go to Gideon Miller, (Isaac G. Miller) and buy his inter- 
est in the dower land of Fereby Tootle, about one or two 
months before Miller’s death; the land was first rate pine 
land, After the widow’s death, Miller claimed of Enoch 
Tootle his portion of said land, but Tootle refused to settle 
with him unless he would take twelve dollars for his share. 
Enoch told witness he did not know to whom dram be- 
longed; that he belonged to his mother before she died, but 
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as the thing stood, he did not know who he belonged to, and 
did not intend to account to any of the heirs for him. 

W. B. Calleys, proved (by interrogatories) that he saw an 
elderly lady in North Carolina, called Taylor—did not know 
her given name; she died in February 1826, in Duplin coun- 
ty, N.C. Does not know if Mr. Tootle is her son. 

John Cochran—Valued the dower land of Fereby Tootle 
at $10 per acre, and would rent for $1 50 per acre; knows 
Abram; saw him in Enoch Tootle’s possession, and consid- 
ered him his property; was worth at first, sixty-five dollars 
a year; thereafter a few years, fifty dollars; not worth any- 
thing at Enoch Tootle’s death. Enoch said he came into 
his possession from his father’s estate. 

Matthew Smith, proved, that he knew Gracy Tootle, daugh- 
ter of William Tootle; she married Jack Bryan, and died 
about thirty years ago, without heirs; she died after William 
Tootle. 


The plaintiff having closed, defendant’s counsel moved to 
dismiss the bill: 

Ist. For want of privity between the executor of Enoch 
Tootle, and the administrator of William Tootle. 

2d. For want of Equity. 

3d. For want of proper parties, 

Which motion the Court overruled and defendant excep- 
ted. 

The defendant introduced no evidence. The Court charg- 
ed the jury amongst other things, that if complainant was a 
minor end married during her minority, she was protected 
from the bar of the statute of limitations, and if she sues 
within three years, it is a reasonable time, and her bill is not 
affected by the statute. Whenever a fact stated in an an- 
swer, is not responsive to the bill, it is the duty of the de- 
fendant to prove it, and the statement in the defendant’s an- 
swer, that Underwood as guardian, had received complain- 
ant’s share of William Tootle’s estate in full, is a fact not 
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responsive to the bill, and must be proved, and is not evi- 
dence unless so proved. That the disposition by will of pro- 
perty isaconversion. That the jury in computing the time 
within which a bill may be brought, may allow the twelve 
months from the time of issuing letters testamentary to Jethro 
Arline, executor. 

To all of which charges defendant excepted. 

The jury found for complainant fifteen hundred and fifty 
dollars, as her distributive share of the estate of William Too- 
tle. 

Whereupon, defendant excepts, and tenders his bill of ex- 
ceptions, and assigns the rulings and charges before excepted 
to as error. 


W. S. Rocxwe zt, for plaintiff in error. 
Warren, for defendant in error. 
By the Court.—McDona tp, J. delivering the opinion. 


Sarah Miller filed her bill against Jethro Arline, as execu- 
tor of the will of Enoch Tootle, deceased, requiring the sale 
of a negro man named Abram, and one hundred and ninety 
acres of land, alleged to have been assigned as dower to the 
widow of William Tootle, deceased, on whose estate the said 
Enoch Tootle had administered, and for other relief. Gra- 
cy Taylor, the mother of William Tootle, had a life estate in 
Abram, and he and his two sisters were entitled to the re- 
mainder. William Tootle purchased the interest of his sis- 
ters in the remainder, and the life estate of his mother in 
Abram. He agreed to pay for the interest of the latter, sixty 
dollars per annum, during her life. These things took place 
about the year eighteen hundred and six. William Tootle 
died in eighteen hundred and fourteen. Gracy Taylor died 
in eighteen hundred and twenty-nine. Fereby Tootle, the 
widow of William Tootle, died in eighteen hundred and 
twenty-six. Enoch Tootle and Thomas Glenn administered 
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on the estate of William Tootle, deceased. Abram was ap- 
praised as belonging to the estate of William Tootle, subject 
to the life estate of Gracy Tootle; Enoch Tootle as adminis- 
trator, took possession of Abram after the death of William 
Tootle, and appropriated his hire to his own use, without 
ever setting up title to him, until 1848. He died in 1849, 
Complainant did not know until two years after Enoch Too- 
tle’s death, that he set up any claim or title to Abram, while 
he was in life. 

The dower land was not sold by the administrators after 
the death of Fereby Tootle, the widow, but Enoch Tootle 
took possession thereof, and appropriated the rents and pro- 
ceeds thereof to his own use, to the time of his death. He 
. claimed the land in no other right than as administrator of 
| William Tootle, until he devised it in his will. His will was 
probated in 1849. Jethro Arline, as executor, proved the 
i will of Enoch Tootle, took possession of Abram and his hire, 
and the land assigned as dower and owned by William Too- 
tle at the time of his death, together with the rents. Thomas 
Glenn is dead, having left the land and negro, the rents and 
; hire in the hands of Enoch Tootle. When William Tootle 
i” died, he left a wife, three children, Enoch, Hannah and Pene- 
i lope, and complainant, the daughter of his deceased daugh- 
1] ter Winefred, as his heirs at law. There were no creditors ; 
each of the heirs at law of Willam Tootle, it is alleged is 
entitled to five thousand dollars, or other large sum from the 
rents and hire, and the land and negro should be turned over 
to them as the heirs at law of William Tootle, deceased. 
Complainant was an infant at the death of her grand father, 
and so continued until she married, and she remained un- 
der coverture until June 1849, when her husband departed 
this life, without having reduced the property to possession ; 
other heirs at law declined to become parties to this bill. 
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i to dismiss complainant’s bill, on the ground, that there is no 
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istrator of William Tootle, deceased, and for the want of 
Equity and proper parties. 

The Court refused the motion, and defendant’s counsel ex- 
cepted. 

[1.] The defendant is executor of the last will of Enoch 
Tootle, deceased. Enoch Tootle, when in life and down to 
the time of his death, was administrator on the estate of Wil- 
liam Tootle, deceased. The complainant is one of the heirs 
atlaw of William Tootle deceased. According to the alle- 
gations of the bill, Enoch Tootle had never accounted for the 
hire of Abram, nor for the rent of the land which had been 
assigned for dower to William Tootle’s widow, which he is 
charged to have taken possession of, after her death. He is 
charged to have appropriated the hire and rents to his own 
use. The executor of an administrator who wastes or con- 
verts goods, chattels, estates or assets of any person deceased 
to his own use, is liable and chargeable in the same manner 
as the testator would have been, if he had been living. Cobd’s 
new Dig. 309-10, Under the charges of this bill, the testa- 
tor Enoch Tootle would have been liable to the complainant, 
not only for the hire and rents, but for the property, for he is 
charged to have converted the whole of the property to his 
own use. 

[2.] But for the statute above referred to, and the Act of 
1799, Cobb’s new Dig. 288, the complainant would have been 
but a simple contract creditor of Enoch Tootle, who had, as 
administrator of William Tootle, committed a devastavit. 
Charlton vs. Low, Peere Wms. 330. These statutes enable 
the complainant to call the executor to account in the same 
manner that she might have proceeded against his testator, 
and secure to her a preference over other creditors. The 
former of these acts gives the remedy against the executors 
and administrators of a deceased administrator, as well as 
against the executors and administrators of an executor, de 
son tort, 

[3.] There are sufficient parties to the bill. The complain- 
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ant sets forth fully her title to an account, how it arose, that 
she is entitled as an heir at law of her deceased grand-father ; 
her mother, who was his daughter, and if living at his death, 
would have been one of the heirs at law, having been dead 
at that time—she sets forth the number of heirs at law amongst 
whom the estate was distributable, (but if she mistakes in 
this, and it appears in the proceedings, it is sufficient;) that 
her husband is dead, that he never reduced the part of the 
estate sued for to possession, and that she is now entitled to 
an account for it. It isa right that survived to the wife. 
Calvert on Equity, 271. 

There is, unquestionably, equity in the bill. The execu- 
tor of Enoch Tootle is liable and chargeable in the same 
manner that he would have been if he had been living, and 
this is an ordinary bill for an account. 

[4.] The record does not show that there was any objec- 
tion to the sayings of Enoch Tootle as evidence, urged at the 
hearing of the cause. 

[5.] The executor of Enoch Tootle cannot be charged 
as a representative of William Tootle, deceased. He is pro- 
ceeded against as the representative of Enoch Tootle, who was 
liable and chargeable as the administrator of William Tootle, 
as well as forthe distribution of the undistributed part of 
William Tootle’s estate. For the latter purpose, the bil] could 
not be sustained; but the bill makes a case of mal-adminis- 
tration on the part of Enoch Tootle, and a conversion to his 
own use of both the hire of the negro and the rent of the 
land, and also of the negro and the land, for which a decree 
might be made against him under the prayer for general re- 
lief. The decree would be de bonis propriis. 

[6.] The objection to the charge, which the Court gave the 
jury on the statute of limitations, is that one disability can- 
not be tacked to another to prevent the bar of the statute, and 
that the coverture of the complainant during her infancy 
cannot be tacked to the infancy to prevent the bar. The sta- 
tute of limitations does not usually run against a trust, Pre- 
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sumption of payment sometimes arises from length of time. 
But that presumption is often repelled by the circumstances 
of the case, in which it is attempted to raise it. Are the cir- 
cumstances of this case so strong against it as to counteract 
its force? The testator administered in 1814, and continued 
administrator of William Tootle’s estate until he died in 
1849, It is not insisted that he was ever dismissed from the 
administration; the right of complainant to have an account 
for either the negro or his hire, the dower land or its rent, 
did not accrue until the death of Gracy Taylor and Fereby 
Tootle, both of whom died after she had attained the age of 
tweity-one years, and during her coverture; one of the 
witnesses testified that on the death of William Tootle, Abram 
was not carried into the division of his estate. By another 
witness, it was proven that within a very short time prior to 
Enoch Tootle’s death, he proposed to buy of Miller his in- 
terest in the dower land. From these circumstances, it is 
clear that the presumption of payment could not arise in the 
case, and that there was no statute bar to complainant’s right, 
whether she was a minor and married when she was a minor, 
or not. 

[7.] The receipt given by complainant’s deceased father 
to the administrators, is not exhibited in the record. We do 
not know its precise terms, but from the copied evidence in 
the case, we infer that it did not embrace the subject matter 
contested in this suit, for it was given long anterior to the 
accrual of the right to demand either Abram or the land as- 
signed for the dower of Mrs. Tootle or the hire or rent. The 
charge of the Court in reference to the receipt, is that that 
statement in the answer is not evidence without proof—that it 
is not responsive to the bill. The defendant’s answer states, 
that he found the receipt amongst the papers of his testator, 
that he believes it to be the genuine signature and receipt of 
Underwood, the father of the complainant, but he does not 
say that he knew the hand-writing of Underwood. He then 
claims that the receipt came from the proper custody and 
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from its antiquity proves itself. This is the answer in regard 
to the receipt. There is no allegation in the bill respecting 
the receipt to which the answer in regard to it can be respon- 
sive. Gresiey’s Eg. Evidence 304, 430. The answer of a 
defendant to charges in the bill, must be direct and positive, 
and not from information, hearsay and belief, to entitle it to 
a claim to be responsive to the bill and make it evidence, ex- 
cept perhaps, where the facts answered by a defendant 
against his interest, are from information, and he states, ad- 
ditionally, that he believes them to be true. This defendant 
knows nothing of a payment except from the receipt, and a 
receipt too, for ought that appears in the record, of a person, 
to whom the executors had no authority to pay. The de- 
fendant answers to the payment as an inference from the 
receipt, and withholds the receipt that he acknowledges to 
be in his possession, and claims that his answer to a matter 
of which he knows nothing, shall be regarded as responsive 
to complainant’s allegations, and defeat her right of recovery. 
We think there was no error in the charge of the Court on 
that point. 

[8.] The testator treated the property as his own by dispos- 
ing of it by his will, and claimed it, in hostility to the true 
owners, as whose trustee he held it, and that was a conver- 
sion of it. The complainant could follow it into the hands 
of his executor and claim an account of it. 

Without going into a minute examination of the evidence, 
we will barely say that there was evidence sufficient to sus- 
tain the finding of the jury, and the law fully supports it. 


Judgment affirmed. 
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No. 11.—Jonas H. Hoxzanp, plaintiff in error, vs. JeprHa 
J. Cuarrin and Lewis L. Lane, defendants in error. 


Since the Act of February 20th, 1854, (Acts of 1855-6,) a partial payment of a 
debt, or a verbal acknowledgment of a debt, is not sufficient to countervail 
the effect of the statute of limitations on the debt. 


Debt from Jasper Superior Court. Tried before Judge 
Harpeman, at April Term, 1857. 


Holland brought suit against Chaffin as principal, and Lane 
as security, on a promissory note for $126 30, dated 16th 
April, 1849, and payable one day after date. 

There was a credit on the note of one dollar, paid by Chaf- 
fin, 10th February, 1855, and the declaration was amended, 
alleging this fact, and that by reason thereof, defendant’s 
liability continued. 

Lane the security, pleaded several pleas, but relied mainly 
on the plea of the statute of limitations, 

Upon the first trial, there was a verdict for plaintiff for the 
amount of the note. Lane entered an appeal. 

Upon the appeal trial, plaintiff offered the note in evidence, 
which was objected to by defendant; the Court sustained 
the objection, and plaintiff excepted. 

Plaintiff then proposed to prove by a witness, that Chaffin 
had admitted to him that the note had been presented for 
payment before the lapse of six years from the time of its 
maturity, and after the credit had been endorsed, and that he 
then admitted indebtedness on the note, and that the credit 
was made in good faith and with his assent, to prevent the 
bar or operation of the statute of limitations, Plaintiff ad- 
mitted however, that Lane the security was not present, and 
knew nothing about it. 

Defendant objected to the introduction of this testimony ; 
the objection was sustained by the Court, and the testimony 
excluded. 
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The jury found for the defendant, and plaintiff’s counsel 
excepts. C 


W. W. Anperson, for plaintiff in error. 
Barttett, for defendants in error. 
By the Court.—Bennin@, J. delivering the opinion. 


Does the partial payment of a debt by the debtor, or the 
verbal acknowledgment of the debt by the debtor, destroy 
the effect of the statute of limitations upon the debt? The 
decision of the Court below was that neither does. 

The question turns upon what is the meaning of the Act 
of 20th February 1854, amendatory of the statutes of limi- 
tations. That Act is as follows: 

“From and after the passage of this Act, no promise, ac- 
knowledgment, or admission, of a debt, made after the sta- 
tute of limitations has commenced running, shall be sufficient 
to revive the same, unless such promise, acknowledgment or 
admission, shall be reduced to writing, or some note or memo- 
randum thereof, made in writing, and subscribed by the per- 
son or persons making the same, or some other person there- 
unto by him lawfully authorized: Provided, this Act shall 
only operate upon and affect, such promises, acknowledg- 
ments, and admissions, as shall be made after its passage.”’ 
Acts of 1855-6. 238. 

Every partial payment of a debt, implies an admission of 
the debt, and a promise to pay the balance of the debt. By 
the old law, any admission of a debt, or any promise to pay 
a debt, neutralized the effect of the statute of limitations on 
the debt. Hence it was, that by the old law a partial pay- 
ment of a debt neutralized the effect of the statute of limi- 
tations on the debt. 

By the new law, (the Act aforesaid,) no promise, acknow]- 
edgment or admission of a debt, unless made in writing, can 
neutralize the effect of the statute on the debt. By the new 
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law, therefore,’ the admission of a debt; and. the promise :té 
pay itimplied in a partial payment of the debt, cannot'neus 
tralize the effect of the statute upon the debt. 

And the new law,. saying as it does, that no promise, :ac« 
knowledgment or admission of a debt, unless made in writing, 
shall be sufficient to neutralize the effect of the statute up- 
on the debt, says unequivocally, that no express promise or 
admission of the debt, shall have this effect. 

In the present case, there was the admission and the pro- 
mise to be implied from a partial payment of the debt, and 
there was an express verbal admission of the debt. 

But according to the new law, such an admission or pro: 
mise as these, could not neutralize the effect of the’ statute 
on'the debt, because they were not in writing. 

We think therefore, that the Court below was right. 








Judgment affirmed. 





No. 12.—Joun W. H. Mircue tt, administrator de bonis non, 
&c., plaintiff in error, vs. Joun B, Lacy, defendant in 


error, 


If the answer to a bill for mere discovery, be read to the jury by the defendant 
in that bill, against the consent of the plaintiff in the bill, and the case goes 
against the plaintiff in the bill, a new trial ought to be granted. 


In Equity, from Thomas Superior Court. Tried before 
Judge Love, December Term, 1856. 


John B. Lacy filed his bill against Enen McLane, execu- 
tor of the last will and testament of Thomas J. Johnson, de- 
ceased, which McLane answered, and filed a cross bill, which 
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Lacy answered. The cross bill was for discovery only, and 
sought no relief. 

McLane dying, Mitchell became administrator, de bonis 
non, with the will annexed, of Johnson. 

At December Term, 1856, the case came on for trial. The 
original bill, with the amendments, was read, and the an- 
swer thereto; complainant’s counsel then called for the read- 
ing of the cross bill, and the answer thereto, Counsel for 
defendant Mitchell obj »cted, claiming that the cross bill and 
answer thereto was the defence and evidence of defendant, 
and that the same should not be heard until complainant had 
introduced his testimony: The Court allowed the answer to 
the cross biil to be read, as part of the plealing, it having 
been agreed upon by the parties, that the bills were to be tried 
together. To which decision counsel for defendant excepted. 

The testimony on both sides having been submitted, the 
jury under the charge, found for the plaintiff, and counsel for 
defendant moved for a new trial, principally on the ground 
above excepted to. 

The Court overruled the motion, and refused a new trial, 
and counsel for defendant excepted and assigns error. 








- Rocxwe.t and Coxg, for plaintiff in error. 


Szwarp & HansELL, represented by Iverson L. Hanais, 
for defendant in error. 


By the Court.—Brnnine J. delivering the opinion. 


The answer to a bill for discovery cannot be used by de- 
fendant in the bill, as a matter of evidence for himself; a per- 
son cannot make his own sayings evidence for himself. 

Neither can the answer to such a bill, be used by either 
party before the jury, asa matter of pleading ; such a bill 
presents toa jury nothing for trial: no issue is, or can be, 
made on it; no decree, rendered on it. 
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In the present case, the defendant read to the jury his own 
answer to the cross bill This he had no right to do, if the 
above propositions are true. 

But it is insisted, that he had the tonsent of the defende 
ant, to the act of reading the answer to the jury. 

This consent, however, had been withdrawn before the 
reading was begun. The plaintiff in the cross bill, before 
the answer to that bill was read by the defendant to that bil, 
objected to its being read. And the consent was such a one 
as might be withdrawn at any time. It was not a consent 
that the answer of the defendant might be read by him, as 
evidence, but as pleading ; and the reading of it to the jury 
as pleading, would have been wseless. Any consent that 
cannot be of use to the person to whom it is given, may be 
withdrawn at any time; for in such a case, the withdrawal 
of the consent cannot hurt him. 

The defendant then did not, from consent, acquire the right 
to read his answer to the jury. 

It follows that he had no right to read it to the jury. 

Did his reading of it to the jury, do the other party any 
harm? Itis impossible to say that it did not. True, it 
seems that he read it as a part of the pleading; but then it 
was wholly useless as a part of the pleading; and, being be- 
fore the jury, it might have been treated by them as a part 
of the evidence. That was the only use to which they could 
put it. It does not appear that they were charged by the 
Court to disregard it as evidence. 

It is therefore the part of safety, to let the case be passed 
upon by a jury that has not seen this answer. The defend- 
ant in the bill has no right to complain. He would read the 
answer, regardless of the objection of the plaintiff. 

There ought to be a new trial. 


Judgment reversed 
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No, .13—Davip S. Jounsron, plaintiff in error, vs. Roperr 
Craw ey, defendant in error. 
, v 
{1.] In a claim case, growing out of the levy of a mortgage f. /a., the proof was, 
that the claimant was in possession at the levy, but that such possession was 
by virtue of a title which he obtained by purchasing the property at Sheriff's 
sale, when it. was sold to satisfy general judgments against the defendant-in 


» fi. fa. younger than the mortgage. 
Held, That such proof was sufficient to prevent a non-suit. 


{2.] A. had a mortgage on property of B. The mortgage was foreclosed} and 
the f. fa. levied on-the property. C.and others had general judgments against 
B., younger than the mortgage. The property, was sold under these general 
judgments, before it was levied on under the mortgage f. fa., and D. became 
the purchaser. D. put in a claim against the levy made under the mortgage 
Jt. fa. and sought on the trial to attack the mortgage. 

Held, That the judgment/of foreclosure. of the mortgage, did not bar him from 
such attack. 


Claim, from Morgan Superior Court. Tried before Judge 
HarpeMan, at March Term, 1857. 


At March Term, 1856, of the Superior Court of Morgan 
county, Robert Crawley foreclosed a mortgage which he held 
upon the Madison Steam Mills. This mortgage was dated 
twenty-fifth April, eighteen hundred and fifty-five, and the 
judgment of foreclosure was entered sixth of March, eigh- 
teen hundred and fifty-six. On the fifteenth of March, eigh- 
teen hundred and fifty-siz, fi. fa. on said judgment was issu- 
ed, and levied, by the Sheriff of said county, upon the property, 
on the twenty-fourth of 4pril, in the same year, when Da- 
vid S. Johnston interposed his claim to the premises: levied 
on. The claim was subsequently dismissed; the property 
again levied upon by virtue of the mortgage fi. fa. issued in 
favor of Crawley, and was again claimed by Johnston. 

Issue was tendered by plaintiff and joined by claimant, 
and the parties went to trial. 

Plaintiff introduced the f. fa. with the returns thereon; 
proved the levy, and that defendant in said fi.fa., the Madi- 
son Steam Mill Company, was in possession of the property 
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atthe date of the execution of the mortgage, and was .subse- 
quently in possession ; also proved that the Sheriff had af- 
terwards levied certain general /i. fas. on said property, the 
fi. fas. being founded on judgments younger than the mort- 
gage ; that claimant had purchased it at. Sheriff sale under 
those fi.,/as., and had been put into possession thereof, and 
was in possession at the time of the levy under the mortgage 
fi.fa.; that notice of mortgages amounting to near twen- 
ty. thousand dollars, among which was the one to Crawley, 
had been given at the time of said sale, and that the purchas- 
er would buy subject to those mortgages: the value 
of the property at the time of the sale, was estimated at. twen- 
ty or twenty-one thousand dollars,and at the time of. the 
trial, at twelve or eighteen thousand dollars. 


The plaintiff having closed, counsel for ‘claimant, moved 
for a non-suit, on the ground, that the plaintiff had not pro- 
ven title to the property, nor made out such a prima facie 
case, by proving possession of defendant at the time of levy, 
as would shift the burden to claimant. 

The Court refused the motion to non-suit, holding that 
plaintiff having proved the possession of defendant at the 
time the mortgage was executed, and subsequently thereto, 
cast the burden on claimant. And thisis the first ground of 
error assigned by claimant. 

Claimant then tendered in evidence, which was admitted, 
the Sheriff’s deed to him of the premises sold under the gen- 
eral judgments against the defendant—deed dated 4th March, 
1856. 

He then proposed to introduce the instrument, purporting 
to be a mortgage from the Madison Steam Mill Company to 
Crawley, signed by Elijah G. Jones, President, and A. G. Fos- 
ter, Secretary, but without the corporation seal; and also the 
books of minutes kept by said company; counsel stating that 
his purpose was ta show by this testimony, that the instru- 
ment purporting to be a mortgage deed from defendant to 
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Crawley, was not executed in the manner in which only cor- 
porations can execute deeds conveying land, viz: by the 
corporation seal: and that Jones and Foster had nu corned 
to sign and execute said deed. 

Plaintiff objected to the introduction of this testimony, on 
the ground that it was proposed thereby, to attack and im- 
peach collaterally the judgment of this Court in the proceed- 
ings of foreclosure of said mortgage. The Court sustained 
the objection and repelled the testimony, holding, that the 
judgment of foreclosure, was a judgment declaring said in- 
strument a mortgage, and claimant was thereby precluded 
and barred from showing it otherwise in this proceeding. 

To which decision and ruling, claimant by his counsel 
excepted. 


Srarnes, for plaintiff in error. 


Cone, for defendant in error. 


By the Court.—Bernnine, J. delivering the opinion. 


Ought the motion for anon-suit to have been granted ? 

Did the evidence show that the defendant in f. fa. had the 
title at the date of the mortgage? or, that he had the posses- 
sion at the date of the levy? or, that any one claiming under 
him by title passing from him after the date of the mortgage, 
had the possession at the date of the levy? If the evidence 
showed any one of these things, it is indisputable that the 
non-suit ought not to have been granted. 

The evidence showed the last, if not the first of these 
things. The evidence showed this—that the defendant in 
ji. fa., being in possession of the property, mortgaged it to 
the plaintiff in fi. fa.; that afterwards, certain general judg- 
ments were rendered against the defendant in fi. fa., and, that, 
under fi. fas. issued from those judgments, the property, whilst 
still in the possession of the defendant in fi. fa., was seized 
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and sold, that the claimant became the purchaser of it, and, 
as such purchaser, took possession of it, and that whilst he 
was in possession of the preperty, under this purchase, it 
was levied on by the mortgage ji. fa. : 

Although, therefore, it was the claimant that was in pos- 
session at the date of the levy, yet it is manifest, that he must 
have been in possession as one claiming under the defend- 
ant in fi. fa., and claiming under the defendant inf. fa, by 
a title passing from him after the date of the mortgage. 

And it follows also, perhaps, that both parties were estop- 
ped from saying, that the defendant in fi. fa. did not have ¢ét/e 
at the date of the mortgage, for both parties claim under the 
defendant in fi. fa. 2. Green. Ev. Sec. 307. 

[1.] We think then that the Court was right in refusing a 
non-suit. 

The motion for a non-suit being overruled, the claimant 
offered the following evidence: the mortgage, the record of 
the proceedings for the foreclosure of the mortgage, and the 
minutes of the corporation—the defendant in fi. fa. This evi- 
dence he offered, for the purpose of showing, that the mort- 
gage was executed without authority from the corporation, 
and was therefore void. 

The Court rejected the evidence, deciding, that to receive 
it, would be to allow the judgment of foreclosure of the 
mortgage to be attacked “collaterally ;” and that the claim- 
ant was a person who had no right to attack that judgment 
collaterally. 

Is it true then, that the claimant was such a person? This 
is the next, and only remaining question. 

A judgment is conclusive upon those who are parties or 
privies to it, and upon none others. As to all others, it is gen- 
erally no evidence at all; never‘more than prima facie evi- 
dence. This is indisputable. 1. Green. Ev. Sec. 522, et sec] 

It follows that all others, than parties or privies, may at- 
tack the judgment, whenever and wherever it comes in their 
way; may therefore attack it “ collaterally.” 
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‘This being so, the question is, was the claimant a. party, :or 
a privy, to the judgment of foreclosure? 

The relation in this respect,-which the claimant bore:to 
that judgment, wasjthe same asthat which the plaintiffs,..in 
the general judgments, had borne to that judgment; for/the 
only interest which he had in the property was the interest 
which he acquired by purchasing the property when it .was 
sold-under their judgments, What those plaintiffs ‘had the 
right, then, to sell under their judgments, was what he pur- 
chased. 

Were the plaintiffs in those judgments parties or privies to 
the judgment of foreclosure? 

They were neither. They were no more parties or privies 
to that judgment, than was the plaintiff in that judgment, a 
party, or afprivy, to their judgments. McDougald vs. Hall, 3. 
Kelly, 174. 

They then, not being parties or privies to that judgment, 
and ‘the claimant bearing the same relation to it which they 
had borne, he was not a party or a privy to it. 

It follows, therefore, that the claimant was a person who 
had the right to attack that judgment collaterally. 

This being so, it must have been an error in the Court:be- 
low, to hold that the claimant was a person who did not have 
this right. 

We think it was an error, and therefore, we think that 
there should be a new trial; but this is allthat we say. We 
say nothing whatever as to what would have been the value 
of the evidence, if it had been received, or even as to wheth- 
er it might not be such evidence as was subject to other ob- 
jections to its being received at all. We simply say, that the 
judgment of foreclosure was no bar tothe admission of.the . 
evidence. These other questions, were not argued ; we were 
asked not to decide them. Hence as to them, we say noth- 


ing. 


Judgment. reversed. 
Judge Lumpxin was absent during this Term of the Court, on account of in- 
disposition. :% 
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SUPREME COURT OF THE STATE. OF GEORGIA, 
AT ATHENS, 
MAY TERM, 1857. 


*Present—CHARLES J. McDONALD, } Judges. 


HENRY L. BENNING, 


No. 1.—James W. Smiru, plaintiff in error, vs. Franxuin D. 
Gonpenr, defendant in error. 


In an action of trespass, for felling and carrying away trees, the damages to be 
recovered, will be, at least, equal to the value of the trees, as they lie felled. 


Trespass guare clausum fregit, in Warren Superior Court. 
Tried before Judge Thomas, at October Term, 1856. 


This was an action of trespass brought by James W..Smith, 
against Franklin D. Gonder, for entering plaintift’s premises 
and cutting down and carrying off his trees. Damages were 
laid in the declaration af eight hundred dollars. 

Upon the trial, on appeal, plaintiff proved possession of the 
premises upon which the alleged trespass was committed, 
and that the land from which the trees were cut, contained 
about four.acres anda half. That there was about one hun- 





+® Judge Lumpxin was absent during this Term of the Court, on account of 
ingisposition. 
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dred and fifty trees cut by defendant; they were cut for cross- 
ties for the Georgia Railroad; that each tree would make 
from five to twenty ties; and were sold to the Railroad at 
from 25 to 31} cents a piece; that the land was worth, with 
the trees upon it, about ten dollars per acre; that the lap of 
each tree would make a cord of wood, which was worth a 
dollar and a quarter per cord; the wood would pay the ex- 
pense of hauling the cross-ties to the road. The land was 
near the Railroad. 

Defendant introduced no testimony. 

Counsel for defendant requested the Court to charge the 
jury, that their verdict could not exceed the value of the 
land with the trees standing on it; the Court charged as re- 
quested. The jury found for the plaintiff $154: whereupon 
defendant’s counsel moved the Court for a new trial, on the 
ground, that the verdict was contrary to the evidence and 
the charge of the Court. The rule nisi was made return- 
able to the next succeeding term of the Court, at which Term, 
(April 1857,) the rule was made absolute and a new trial 
ordered, and plaintiff excepted. 

Plaintiff’s counsel requested the Judge to put on the min- 
utes of the Court his written opinion with the reasons 
therefor. The Judge wrote out his decision and ordered the 
same to be entered on the minutes, but refused to write out 
his reasons therefor, and counsel for plaintiff excepted. 


E. H. Porrte, for plaintiff in error. 


SterHens & Jounston, for defendant in error. 


By the Court.—Bennine, J. delivering the opinion. 


What was the measure of the damages in this case? The 
value of the ¢rees at the time when they were felled, and at 
the place where they were felled. This we think was the 
measure of the damages, Martin vs. Porter, 5. Mees. & 
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Wels. 351 ; Wild and others, vs. Holt, 9 do. 671; Sedg. 
Meas. Dam. 356, 483, 484, and note 485, 486. 

The Court below told the jury, that their verdict could not 
exceed the value of the Jand with the trees standing on it, 
That would depend upon whether the trees as they lay felled, 
were worth no more than the land with the trees standing on 
it; that is, upon the cost of felling the trees, The charge 
may possibly have been true, but it does not state the rule. 

Was the verdict contrary to the evidence? 

Was there any evidence to show, that the amount of the 
verdict was the value of the trees, as they lay felled ? 

We think not. There was evidence showing that the trees 
were cut from four acres and a half of land, and that the 
land, with the trees standing upon it, was worth ten dollars 
an acre. The amount of the verdict was $154. This evi- 
dence, then, was not calculated to show, that the trees as they 
lay felled, were worth the amount of the verdict. 

There was also evidence showing, that the number of trees 
cut, was about one hundred and fifty; that the trees were 
each made into from five to twenty cross-ties; and that each 
cross-tie was worth from twe!ity-five to thirty-one and one 
quarter cents; and that the laps of the trees were cut up in- 
to wood, and that the lap of cach tree would make a cord of 
wood, worth one dollar and a quarter. But there was no 
evidence showing what it cost to make a cross-tie, or what 
it cost to cut up the laps into wood. Therefore there was no 
evidence showing how much had to be deducted from the 
value of the trees in their new form of cross-ties, and wood, 
to get at the value of the trees, in their old form, viz: the 
form they had as they lay felled on the ground. Consequent- 
ly, there was no evidence showing, that first so much had to 
be deducted, as would leave $154, the amount of the ver- 
dict. 

The verdict then, was not supported by the evidence. We 
may say that much of it. 

The declaration was for carrying away frees, not cross- 
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ties.and wood. Therefore, the plaintiff was not entitled to 
recover the value of the cross-ties: andof the wood. Had 
the declaration been for carrying away the cross-ties and the 
wood, the question, whether the damages would have been 
the value of the cross-ties and wood, or that value, less the 
cost of converting the trees into the cross-ties and wood, 
would have been a:doubtful and a different question. See 
cases cited in Sedgewick, supra. 

The judgment granting the new triai, will not be disturbed. 

It may not be amiss to say, that in finding what was the 
value of the trees, as they lay on the ground, the fitness of 
the trees for cross-ties or for fire wood, or for any other useful 
purpose, as well as the convenience of their situation toa 
market, ought to be taken into consideration. And showing 
the value of that into which the trees might be converted, 
and the cost of the process of conversion, might be one way 
of arriving at the value of the trees, 





Judgment affirmed. 


No. 2.—Leroy Paritto, plaintiff in error, vs. Joan Barxs- 
DALE, defendant in error. 


A citizen of Alabama died leaving no property of any sort in Georgia. 
Held, That the Courts of Ordinary of Georgia, had no power to grant letters of 
administration on his estate. 


Revocation or Lerrers or ADMINISTRATION,in Walton Su- 
perior Court. Decision by Judge Jackson, at February Term, 
1857. Appeal from Ordinary. 


Peter Stubblefield, formerly a citizen of Georgia, removed 
to the State of Alabama, where he died. 
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Letters of administration on his estate were granted by the 
Court of Ordinary of Walton county in the State of Géorgia, 
to Leroy Patillo, It was admitted that the deceased left no 
property or effects in the State of Georgia, and that at the 
time of his death he was a citizen of Alabama, and that the 
object of obtaining administration in Georgia, was to enable 
the administrator, under the Judiciary Act of 1799, to estab- 
lish a copy of a lost deed,executed by said Stubblefield, while 
in life. 

The Ordinary of Walton county, on motion of John Barks- 
dale, by his attorney, granted a rule nisi, requiring Patillo'to 
show cause why his letters of administration should not be 
revoked, upon the grounds— 

1st. Because, at. the time of his death, Peter Stubblefield 
did not reside in the county of Walton. 

2d. Because at the time of his death, said Peter had no 
assets in the county of Walton. 

3d. Because, the Court which granted theletters of admin- 
istration, had no jurisdiction. 

4th. Because, citation neither issued nor was published 
as is required by law, prior to the appointment of the admin- 
istrator. 

5th. Because, Stubblefield was not possessed of assets.in 
the State of Georgia, at the time of his death. | 

On appeal from the Ordinary, the Judge of the Superior 
Court, held, that no letters of administration could be legally 
granted upon the estate of deceased by the Ordinary of Wal- 
ton county, and ordered and adjudged, that said letters be re- 
voked and annulled. 

To which decision and judgment, counsel for the admin- 
istrator excepted. 


C. D. Davis, for plaintiff in error. 


Hitiyer, for defendant in error. 











SUPREME COURT OF GEORGIA. 
Patillo vs. Barksdale, 








By the Court.—Brnnine, J. delivering the opinion. 


Can the Courts of Ordinary of this State, grant letters of 
administration on the estate of a man, who, at the time of his 
death, was a citizen of another State, and who had no prop- 
erty of any sort within this State ? 

We think not, 

It seems that no Ecclesiastical Court in England, had pow- 
er to grant administration on the estate of a person, unless 
that person left bona notabilia within the province over which 
that Court had jurisdiction. 1. Williams, Ex’ors 160. 

The largest grant of power given to our Courts of Ordinary, 
is one to do all such “matters and things as appertain, or 
relate to the estates of deceased persons.” Pr. Dig. 239 ; Id. 
231. 

It would seem, therefore, that if there are no “estates,” 
there can be no jurisdiction. 

The duty of an administrator is, to “well and truly ad- 
minister on all and singular the goods and chattels, rights 
and credits” (of the dead man,) “and pay all his just debts, 
as far as the same will extend.” Pr. Dig. 227. 

If, therefore, the dead man has no property of any sort, 
within the State, what duties can there be for an adminis- 
trator to perform? In other words, what need can there be 
for an administration ? 

In this case, the object of obtaining letters of administra- 
tion was to provide a way, not for asserting or establishing a 
right in favor of the dead man’s representative, but for as- 
serting and establishing a right against that representative. 

We do not know of any law which gave the Ordinary 
the power to grant letters of administration in such a case as 
this is: and therefore, we think, that the judgment of the 
Court below ought to be affirmed. 


Judgment affirmed. 
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No. 3.—Txomas Wyny, plaintiff in error, vs. Simpson Boox- 
gr, Errorp Booxer and Leroy Booxer, executors of 
Ricwarpson Booker, deceased, defendants in error. 


A declaration was filed; the Clerk failed to annex a process to it. The suit, 
nevertheless, went on for several years—finally, it was dismissed by the Court, 
on the motion of thedefendant : The ground of the motion being, this want of 
a process. Pending the suit, the limitation—period for the suit ran out. With- 
in six months from the dismissal of the suit, the suit was renewed. 

Held, That the time of the termination of the first suit, was the time when that 
suit was dismissed, and not the time when the Clerk’s right to annex a pro- 
cess to the petition expired; and therefore, held, that the new suit was com- 
menced in season. 


Action on account, in Wilkes Superior Court. Decision 
by Judge Tuomas, at March Term, 1857. 


This was an action brought by Thomas Wynn against the 
executors of Richardson Booker, deceased, upon the follow- 
ing account, viz: 


Ricwarpson Booker, 
To Tuomas Wynn,..... Dr. 
To one forty-one (41) saw gin, with oil-boxes, sold and 
delivered to him in September, 1847, . . . . . $87 00 
To balance due for repairing two old gins for him 
eee ee Se Oe a 


$93 00 
The defendant’s relied upon the statute of limitations. 


The facts as agreed upon by the counsel are as follows, 
viz: The account was admitted, and that an action for the 
same had been instituted against the testator in his lifetime, 
in August 1850; that said action was commenced by filing 
the declaration in the Clerk’s office, without annexing any 
process or a waiver of the same, with the following entry there- 
on by the Clerk, “Filed 30th August, 1850, J. H. Dyson, 
Clerk.” At March Term, 1856, said action was dismissed 
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for want of process, and at the May Term, 1856, of the In- 
ferior Court, and within six months after dismissing the for- 
mer suit, this action was commenced. 

The presiding Judge held, that the plaintiffs demand was 
barred by the statute of limitations, and so charged the jury, 
who found for the defendants, 

Whereupon, counsel for plaintiff excepted. 


GarneTT AnpreEws, for plaintiff in error. 
W. M. Reesg; for defendant in error. 
By the Court.—Bennine, J, delivering the opinion, 


The first section of the Act of 1843, amendatory of the 
limitation Acts, is as follows: “That whenever any case now 
or hereafter pending in‘any of the Courts of this State; eith- 
er at law or in equity, commenced within the time limited 
by law, shall be discontinued, dismissed, or the plaintiff 
therein become non-suited, and the plaintiff's claim may be 
barred during the pending thereof, by any law now in force 
in this State, the plaintiff may at any time within six months 
from such termination of the case, and not after, renew or 
recommence the same, in any Court having jurisdiction there- 
of in this State, any law, usage or custom, to the contrary, 
notwithstanding: Provided, That nothing in this Act shall 


‘be construed so as to authorize the renewal of any case af- 


ter a second discontinuance, dismissal or non-suit.” (Cobd’s 
Dig. 569. 

In the present case, the question is, whether the time at 
which the suit was recommenced was within six months 
from the time when the first suit was terminated. 

This question manifestly depends upon this other one—at 
what time did the first suit terminate ? 

As soon as the declaration ina case is filed, the suit is 
commenced. Cobb’s Dig. 474. 

The period intervening between the time of the filing of 
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the declaration, and twenty days next before the Court to 
which the suit is returnable, is the period within which the 
Clerk may annex a process to the declaration. 

Suppose the Clerk fails to annex a process to the declara- 
tion within that period, does the suit, at the instant of the 
expiration of the period, become of itself null and void, and 
thus at that instant, terminate ? 

The eighth section of the Judiciary Act of 1799, does not 
say so. It merely says, that all “process” issued and return- 
ed in any other manner, than that which it prescribes, shall 
be void. Pr. Dig. 421. And it does not follow as a general 
principle, that the voidness of a process in a valid snit, neces- 
sarily renders the suit itself, void. The general rule in such 
case is, that the suit itself remains unaffected, awaiting an 
amendment of the defect, in respect to the process. This is 
the general rule. It is true, that the Courts of this State, 
have deduced a different rule from the said eighth section of 
the Judiciary Act of 1799. Little vs. Ingram et al. 16 Ga. 
Rep. 195. 

But the rule which those Courts have deduced from that 
section, has not gone further than to say, that the voidness of 
of process is a ground for dismissing the suit, and for dis- 
missing the suit at any stage of it. The rule has not gone 
so far as to say, that voidness of process, ipso facto, renders 
the suit void. No decision, I think, has gone the length of 
saying that the voidness of the original process renders the 
suit void, 

If a suit is a void suit, that is to say, is no suit at all, the 
subpenas in it, the interrogatories in it, the oaths in it of 
parties and witnesses, the costs in it, the attorneys fees in it, 
the interlocutory orders in it, the ca. sas, and the fi. fas., and 
the writs of error in it, must be void also; all must be void. 
But no decision, I think, has ever gone the length, of saying, 
that the voidness of the original process, ipso facto, made all 
these void. 





VOL. XXII 26. 
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The decisions of this Court have gone no further than to 
say, that the defect with respect to process is an incurable 
one, and therefore, one for which @ Court is bound to dis- 
miss the suit. The decisions of the Court have not said, that 
this defect, per se, made the suit stand dismissed. Little vs 
Ingram et al. Supra. Beall vs. Blake, 13 Ga. R. 218; 17 
Ga. R. 

And, I must say for myself, that I doubt extremely, wheth- 
er the Court in going as far as it has gone, has not gone, by 
much, too far. The very section of the Judiciary Act next 
to this eighth section, has in it, these words: “And no peti- 
tion, answer, return, process, judgment, or other proceeding, 
in any civil cause, shall be abated, arrested, quashed or re- 
versed, for any defect in matter of form, or for any clerical 
mistake, or omission, not affecting the real merits of the cause; 
but the Court, on motion, shall cause the same to be amend- 
ed, without any additional cost at the first Term, and shall 
proceed to give judgment according to the right of the cause, 
and matter of law, as it shall appear to the said Court, with- 
out regard to such imperfections in matter of form, clerical 
mistake, or omission.” 

Now, what is the failure to annex a process to a declara- 
tion, but a “clerical” “omission not affecting the real merits 
of the case?” 

By the common law, process had to be issued, and served, 
before the declaration could be filed. The declaration was 
not served by the Sheriff at all. 

By the said eighth section of the Judiciary Act of 1799, 
things have been reversed: the declaration has to be first 
filed, then the Clerk has to “annex” a process to it, and 
then the Sheriff has to serve both declaration and _pro- 
cess on the defendant at the same time, and then he has to 
return them thus served to Couit. 

The section closes itself in these words: “ And all process 
issued and returned in any other manner than that hereto- 
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fore directed, shall be, and the same is hereby declared to be, 
null and void.” 

Now if process should be issued and returned in the old 
manner—that is by itself, and be/ore the filing and service of 
the declaration, it would be issued and returned in a man- 
ner different from that prescribed by the section, for it would 
be issued without being annezred to the petition; would be 
served without the accompanyiag service of the petition; 
and would be returned without the accompanying return of 
the petition. 

And did these closing words of the section, mean to say 
anything more, than that, if process should be issued and 
returned in ¢his manner, such process should be null and 
void? I doubt it extremely. 

Does not the above quoted part of the ninth section give 
me warrant for my doubt? I think it does. 

And then, is not the Act of 1818, to amend this very Ju- 
diciary Act, sufficient to carry this doubt almost, if not quite, 
into a certainty? I think so, The preamble and the first 
section of the Act of 1818, are as follows: 

“ Whereas, the said Judiciary was intended for the pur- 
pose of bringing parties litigant to a speedy judicial decision, 
without delay, and with as little costs as practicable, and it 
was thereby intended, that the small omissions of parties, 
Clerks or Sheriffs, not affecting the real merits of the cause 
should in all cases (substantially set out,) be amended on 
motion, without delay or costs, and it having grown into 
practice in said Courts, to give or grant a term, and some- 
times non-suit, for the smallest omissions of the officers of 
the said Courts, and as a further increase of the said practice, 
may lead us back to all that tedious and expensive labarynth 
of special pleadings, which the said Judiciary intended to avoid: 

“Src. 1. Be it enacted, §&c. That in every case where 
there is a good and legal cause of action, plainly and dis- 
tinctly set forth in the petition, and there is in substance a 
copy served on the defendant or defendants, or left at their 
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most notorious s place of abode; every other objection shall 
be on motion amended hon delay or additional costs,” 
Pr. Dig. 442. 

If there is a good cause of action set out in tlie petition, 
and a copy, in substance, of the petition, (not petition and 
process,) served on the defendant, every other objection shall 
be amended without delay, or costs, This is the statute. 

And must not all objections, that are objections concerning 
process, be objections, “ other,” than those that are objections 
concerning the sufficiency of the cause of action stated in the 
petition, or objection concerning the sufficiency of the service 
of the petition. Surely it does seem so, But if so, then the 
statute says that such objections are instantly amendable, 

I cannot help deeply doubting the correctness of the decis- 
ions to which I have referred, participating though I did in 
some of them. 

However, none of those decisions is that the nullity of the 
process, ipso facto, renders the suit itself a mere nullity. On 
the contrary, they are all decisions in which it was held, that 
the nullity of the process is a cause to authorizea Court to dis- 
missthe suit. And this would seem to imply, that such nullity 
of process, is not a cause, which of t¢se/f renders the suit 
void; for if it were such cause, then a judgment of a Court 
declaring the suit void, would be superfluous. The Court is 
not disposed to go further than any decision has yet gone. 

Consequently, we think that the suit in the present case, 
did not come to a termination the moment the time expired, 
within which the Clerk might have annexed a process to the 
petition. We think that the suit did not come to a termina- 
tion, until the Court, on the motion of the aeiperant | in the 
suit, dismissed it. 

This suit was commenced within six months from the 
time when that was dismissed. We think therefore, that it 
was commenced in season; consequently we reverse the 
judgment of the Court below. 


Judgment reversed. 
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No. 4.—Joun T. Henperson, plaintiff in error, vs. JamEs 
Aumonp, defendant in error. 


A gin was sold to defendant by a firm of which the plaintiff was a member ;-a 
note under seal was given for it. The firm contracted “to furnish the 
defendant with a forty saw gin, which they warranted to be as good as-any 
gin made, if not, they would furnish one that would.” The gin was furnish- 
ed, but it broke, and was delivered over to a person employed by plaintiff to 
repair it if necessary; it wasrepaired. It broke a second time and was deliver- 
ed to the same employee of plaintiff to be repaired, and was never returned. 

Held, That as the gin was delivered to plaintiff’s agent to repair, it was the same 
as a delivery to plaintiff, and notice was not necessary. 


Debt on single bill, in Elbert Superior Court. Tried before 
Judge Tuomas, at March Term, 1857. 


This was an action of debt brought by John T. Hender- 


son, against James Almond, on the following instrument, viz : 


“By the 25th day of December, 1853, I promise to pay 
Henderson & Chisolm, or bearer, eighty dollars for value 
received. 

Witness my hand and seal, this November, the 30th, 1852. 

JAMES ALMOND, Z. 8.” 

Indorsed—* Received on the within note four dollars, this 


23d Oct. 1854.” 


The defendant pleaded: 

ist. The general issue. 

2d. That said single bill was given for a forty saw gin, 
sold to defendant, and that the consideration had wholly fail- 
ed, and the gin was worthless. 

3d. That Henderson & Chisolm, from whom the gin was 
purchased, and of which firm, plaintiff is a member, war- 
ranted the gin to be as good as any gin made, if not, that 
they would furnish such a one, and avers a breach of said 
warranty. 

Before introducing his testimony, plaintiff moved to strike 
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defendant’s pleas, on the ground, that by accepting a written 
warranty, he was precluded from the defence set forth in the 
pleas and must resort to his action on the warranty. The 
Court overruled the motion and plaintiff excepted. 

Plaintiff then read in evidence the single bill, and closed 
his case. 


Defendant then offered the warranty of Henderson & Chis- 
olm; proved that plaintiff was one of that firm, who were 
gin makers, at Covington, Georgia, and that the note sued on 
was given for a forty saw gin purchased from them. 

That he ginned some four or five bales of cotton, when the 
head-block broke; it ginned about two bales a day. He had 
the gin repaired by Mr. Oglesby, and again put it in operation, 
and ginned about four or five bales, when it again broke; it 
was again carried to Mr. Oglesby’s to be repaired, where it 
has remained ever since, never having been replaced. The 
ginning done was not worth more than the trouble in putting 
up and taking down the gin. 

Mr. Oglesby, testified, that he was authorized by Goss the 
agent of Henderson and Chisolm, to repair the gin, if neces- 
sary, at their expense; thet he mended the head-block when 
it broke, and made it smaller, to increase the speed. The 
second failure was owing to the breaking the Cylinder, caus- 
ed by a defect in the material, and not by any fault in the 
management of the gin. Witness is a gin-maker; after the 
last failure, the gin was entirely worthless for ginning. 

Plaintiff in reply, offered the testimony of William J. 
Cushing, taken by commission, who testified, that he was at 
defendant’s house in October, 1854, and the gin was then 
running, and defendant seemed pleased with it, but complain- 
ed that it rapped the cotton, and said that the pully or head- 
block had been broken and repaired. Witness was the agent 
of plaintiffs, and presented the note for payment, and 
defendant said he was then out of money, but would soon 
pay it. Witness remained several days at defendant’s house, 
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being sick, and on leaving, offered to pay his bill, but defend- 
ant refused to receive it, and told him to credit it on the note, 
which was done. 

Plaintiff’s counsel requested the Court to charge the jury: 
That it was the duty of the defendant to give notice of the fail- 
ure of the gin,and to demand another according to the warran- 
ty, and if it is not proved that he did so, his defence is not good; 
that if the warranty was the consideration of the note, and 
the gin failed, notice of such failure should be given before 
his present defence could be available, and if they should 
believe that the gin was of any value or benefit to the de- 
fendant, there being no plea of partial failure of consideration, 
they should find for plaintiff the whole amount of the note; 
which charges the Court refused, but charged that, if the con- 
sideration of the note was a gin, and it was wholly worthless, 
they should find for defendant; and if the consideration was 
the gin and warranty, and the gin had not come up to the 
warranty and a new one had not been furnished according 
to the warranty, they should find for defendant; and that it 
was not the duty of defendant to give notice to the warran- 
tors of the failure of the gin. 

To which charges and refusal to charge, counsel for plain- 
tiff excepted. 


























Hester & AKERMAN, for plaintiff in error. 







Tuomas, for defendant in error. 






By the Court.—McDona tp, J. delivering the opinion, 


This is an action on a single bill, dated 30th November, 
1852, payable by the 25th December, 1853; suit brought 31st 
December, 1855. It was given fora gin, delivered under a 
contract made by defendant, with a firm of which plaintiff 
was a member, dated 8th March, 1852, by which the payees 
agreed “to furnish the defendant with a forty saw-gin, as 
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good as any made, if not, they would furnish one that would.” 
Under our statutes and the decisions of this Court, the plea 
of failure of consideration is a good defence if sustained by 
the evidence, and also a plea of partial failure of considera- 
tion, instead of driving the party to his cross action. But 
here was a special contract, and the question is, whether the 
parties did not stipulate among themselves, that instead, of a 
recision of the contract, by the purchaser, on the failure of 
the gin to perform well, he was not bound to accept another 
in lieu of the one first furnished, and to enable the party to 
do it, to give notice of the failure? There are but two mem- 
bers of the Court presiding, and they differ on this point. 
The consequence would be, that the judgment of the Court 
below must be affirmed, because of this disagreement, if the 
case were to stop here. But as we are both inclined to hold, 
that the witness Oglesby was sufficiently the agent of the 
plaintiff to bind him by his conduct, we prefer to put the 
judgment of affirmance on a different ground. Oglesby was 
employed by plaintiff’s agent to repair the gin, if necessary. 
The head-block broke and he did repair it. When the cyl- 
inder broke, defendant sent it to him to be repaired again, 
and it was never returned. Mr. Oglesby was the employee 
of the plaintiff, (or which is the same thing, of the firm of 
which he was a member,) to repair this identical gin. Mr. 
Oglesby was not the agent of the plaintiff to receive notices, 
but he was the agent to repair the gin, and when delivered 
to him for that purpose, the gin was in the possession of the 
plaintiffs. It would be a good defence to an action of trover 
against the defendant for this gin, that it was delivered to 
plaintiffs agent by his authority. The delivery of the gin to 
plaintifi’s employee to be repaired, and his keeping it, is equiv- 
alent to notice to plaintiff. 


Judgment affirmed. 
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No. 5.—Anprew J. Nicuots, plaintiff in error, vs. C1cERo 
H. Surron and Joun G. Porter, defendants iu error. 


[1.] Anorder of the Inferior Court to certain persons, as commissioners to ex- 
amine the change of location of a public road, with instructions, that if they 
found the proposed alteration of public utility, to mark out the same and re- 
port to the Court. They do mark out and report to the Court, and the Court 
orders that the party applying, be allowed to open the road at his own ex- 
pense, this is an order to change the road. 

[2.] The Inferior Courts have authority to make or alter or establish public 
roads, and beyond this, their jurisdiction is to enforce the road laws and to 
compel officers in subordinate authority to discharge their duties. 

[3.] To open a road which has ceased to be a public road, and to remove fences, 
&c., are trespasses, for the prevention of which, an injunction will not lie, 
there being an adequate remedy at law. 

[4.] There is a remedy by Certiorari, for the errors of the Inferior Court, in 


road cases. 


In Equity, from Habersham Superior Court. Decision by 
Judge Jackson, at chambers, 27th March, 1857. 


This was a bill by Andrew J. Nichols, against Cicero H. 
Sutton and John G. Porter, road commissioners for the Clarks- 
ville district, in the county of Habersham. 

The bill alleges that complainant had applied to the Infe- 
rior Court of said county, to allow him to change the public 
road running through his premises, and to do so at his own 
expense. That said Court passed an order authorizing com- 
plainant to change said road and to locate it as indicated in 
his application. 

The bill further alleges, that complainant, in pursuance of 
said authority, did change said road, aud opened and located 
a new road, upon the ground designated in said order, and 
at his own very great expense, and that he fully complied 
with all the terms imposed by said Court. That afterwards, 
said Court upon the petition of certain persons, and without 
notice to complainant, and without his consent, passed an 
order directed to said Sutton and Porter, road commissioners, 
to re-open said road through the then enclosed land of com- 
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plainant. That said commissioners in obedience to said or- 
der, had gone upon the premises of complainant, and had 
pulled down his fences, which he at once put up again, but 
he fears and apprehends that said commissioners by virtue of 
said order, will again enter and throw down his fences and 
re-open said road, to the great and irreparable injury of com- 
plainant. 

The bill prays an injunction against said commissioners, 
&e. 

The Chancellor refused to sanction the bill and to grant the 
injunction on the following grounds: 

1st. Because the order allowing complainant to make and 
open a road at his own expense, did not authorize him to 
stop up the old road. 

2d. Because, the Inferior Court subsequently ordered the 
road that had been obstructed to be re-opened, and that Court 
has exclusive, original jurisdiction of roads, &c. under the 
statutes of Georgia, and may at any time open and alter 
roads, 

3d. Because, if the Inferior Court acted illegally, the pro- 
per remedy in the opinion of this Court, is by certiorari, and 
not by injunction from this Court against the commissioners 
acting under the authority and in obedience to an order, legal, 
until reversed. 

To which decision counsel for plaintiff excepted. 


AKERMAN; and Peeptes, for plaintiff in error. 


Hutt, for defendants in error. 


By the Court——McDonatp, J. delivering the opinion. 


[1.] We are not prepared to sustain the Judge below, on all 
the grounds, on which he refused to sanction the injunction in 
this case; but on some of them, we affirm his judgment. The 
petition of Nichols to the Inferior Court, was to alter the 
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location of the road leading from the Loque bridge to the 
Vandyke bridge. The Courtappointed commissioners to ex- 
amine the matter with instructions that if they found the 
proposed alteration of public utility, to mark out the same, 
and report to the Court. The road was marked out and an 
order passed for the complainant to open it at his own ex- 
pense. He did open it at great expense, and that was an or- 
der to alter the route; it was to open the old road, and the 
Court cannot say that they meditated a fraud upon the com- 
plainant by which he should be forced to encounter great 
expense, and then be debarred from the right he sought to 
acqitire, 

[2.] The Inferior Court had jurisdiction of the case, un- 
questionably, but they cannot capriciously exercise their ju- 
risdiction to the injury of the citizen. To possess a pow- 
er is one thing, but to exercise that power properly and 
legally is another. The Inferior Courts have power to 
make and alter roads, and when a road is once made 
or altered agreeably to law, and perhaps, not in strict 
conformity to law, and the order or judgment of the Court, 
in respect thereto, is unreversed, or not revoked according to 
law, the road so made or altered, must stand as established: 
The order of the Inferior Court complained of in the bill, is 
not an order to make or alter a road, but to take measures to 
have all obstructions removed from a certain road, and to 
have it put in good order and repair. If, by a prior order of 
the Court, that road had ceased to be a public road and the 
right of occupation thereby reverted to the owner of the soil, 
the last order was an order to commit a trespass. If the road 
was a public road, it became the duty of the commissioners 
of roads, on being informed of the obstructions, if they did 
not know of them, to proceed under the act against the per- 
son who placed them in the road; and it was the duty of 
the overseer of the road to cause themtoberemoved. (obb’s 
New Dig. 949. If the overseer neglect his duty, he is amen- 
able to the commissioners of roads, Jb. 948. The commis- 
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sionersare liable to the Inferior Court for their neglect of duty; 
and in this manner, the Inferior Court have a right to hear 
an 1 determine matters relative to roads. When they lay out 
or alter a road, or establish a public road, their authority ceas- 
es in regard to the road, except as a tribunal to enforce the 
road laws and compel officers in subordinate authority to 
discharge their duties. In regard to the question as to which 
of the two is the public road, the last order of the Court 
leaves it as it found it. 

[3.] If the first order authorized the complainant to turn 
the road, and he complied with the terms on which it was 
granted, the entry of persons on his premises and removing 
his fences, &c. are trespasses for which they are liable as in 
ordinary cases. The case made by the bill does not come 
within the class‘of injuries that the law considers irreparable, 
nor is it of such a nature as requires an answer from the de- 
fendants to ascertain the extent of the injury the complainant 
has sustained. There is an adequate remedy at law. 

[4.] If the order of the Court had been such as to have 
made it necessary to complainant to annul it, he might have 
moved its revocation before the Inferior Court, and if they 
had illegally refused to revoke it, their decision would have 
been open to review before the Superior Court. If the com- 
plainant had desired it, there was nothing in the way of his 
having the proceedings of the Inferior Court in passing the 
order, re-examined by certiorari in the Superior Court; that 
the proceeding was exparte, is no objection, for in such cases, 
where a party injured has no notice, the Court would not de- 
ny his constitutional right to have errors complained of in 
the proceedings reviewed, and if any, corrected before the 
Superior Court. We cannot sanction the principle, that eve- 
ry controversy respecting roads is to be converted into a case 
for a Court of chancery. 





Judgment affirmed. 
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No. 6.—Zesuton B. Craie, plaintiff in error, vs. Mapison 
L. Aparr, defendant in error. 


{1.] If af. fa. has been issued it must be returned before the Clerk can issue a 
Ca. 8a. 


[2.] In an action against a public officer for the recovery of damages for breach 
of duty, it is no error for the Court to charge the jury, in the absence of proof 
of breach of duty, that they could not presume damages had been done the 
plaintiff 


Case, in Gwinnett Superior Court. Tried before Judge 
Cantness, at March adjourned Term, 1857. 


This was an action on the case brought by Craig against 
Adair, Clerk of the Superior Court of Gwinnett county, to 
recover damages alleged to have been sustained by neglect 
and refusal of defendant to issue aca.sa. when requested by 
plaintiff. 

The declaration averred that one George W. Ambrose, ob- 
tained judgment in the Superior Court of said county, against 
one Daniel H. Rutan as maker, and plaintiff as indorser of a 
note for the sum of sixty dollars, besides interest and cost. 
That a fi. fa. issued thereon; that afterwards Rutan being 
about to leave the State, plaintiff requested defendant as 
Clerk aforesaid, to issue a ca. sa., which he failed and refused 
to do,and that Rutan afterwards left, without discharging 
said judgment, and plaintiff had to pay the same, whereby he 
was damaged to the amount of one hundred dollars, 

Defendant pleaded: 

lst. The general issue. 

2d. That the fi. fa. which had been issued in the case, had 
not been returned to his office at the time of the alleged re- 


quest to issue the ca. sa. 

3d. That defendant is liable for neglect of official duty, 
only by suit on his official bond. 

4th. That plaintiff in said fi. fa. has long since been fully 
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paid, and that plaintiff never ordered a ca. sa., after he had 
a right to control said fi. fa. 





Plaintiff introduced the following testimony, to-wit: 

The fi. fa. in favor of George W. Ambrose against Daniel 
H. Rutan maker, and Z. B. Craig indorser: principal $60. 
Judgement entered 16th September, 1853. Fi. fa. issued 5th 
October, 1853, with an entry of nudla bona, 25th November, 
and the payment of the same by Craig, the plaintiff. 

George W. Ambrose, testified, that he went to defendant 
a few days before Rutan ranaway and requested him to issue 
a ca. sa.against him; defendant replied, why don’t you make 
your money out of Craig; he has got property here, a house 
and lot, &c. Witness said it was doubtful whether Craig 
had property, and he thought the titles to said lot were in 
some one else; and that not only he, but Craig wanted the 
ca. sa. to issue; that Rutan left for parts unknown in a few 
days after, and witness thought that if a ca. sa. had been is- 
sued, he could have got the money out of him. 

P. S. Sterling, testified, that a short time before Rutan left, 
he held a demand of seventeen dollars against him, and 
he let him have a pony for his debt, which he afterwards sold 
without seeing it, for the amount of his demand; did not 
think Rutan had then much property, or but little if any that 
could be levied on; had property some two or three years 
previous. 

Zimriah Brooks, testified, that Rutan left this country the 
Saturday night before the first Tuesday in March, 1854, 

Defendant iutroduced 7. Z. Graves, who testified that he 
arrested Rutan, a short time before he left, under a ca. sa. for 
seven or eight dollars; did not take any bond from him, let 
him go at large to get security, and he wanted him a few 
days afterward to serve some notices of his intention to take 
the benefit of the insolvent debtor’s Act: that he would not 
let witness come near him, as he was expecting a ca. sa. in 
favor of Ambrose to come against him every day; did not 
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think he had property to levy on ai that time, but had prop- 
erty two or three years before. 
Here defendant rested. 


The Court charged the jury: 

1st. That it was illegal for the defendant while Clerk, to 
issue aca. sa.,and he was not bound to do so, until the fi. fa, 
was returned to office, and the jury were to determine from 
the evidence, whether the 7. fa. had been returned to the Clerk 
when he was requested to issue the ca. sa. 

2d. The Court charged the jury that the plaintiff was only 
entitled to recover the actual damages proved, and they could 
not presume damages, but must look to the evidence to as- 
certain the damages sustained by plaintiff. 

To which charge, counsel for plaintiff excepted. 

The jury found for the defendant, and counsel for plaintiff 
moved for a new trial, on the grounds, that the charge of the 
Court was erroneous, and that the verdict was contrary to 
law and evidence. 

The Court overruled the motion fora new trial, and coun- 
sel for plaintift excepted. 


Hutt; and Genny, for plaintiff in error. 
Peeptes, for defendant in error. 
By the Court.—McDona tp, J. delivering the opinion. 


[1.] The first assignment of error is on the charge of the 
Court to the jury, that the Clerk, who was defendant in this 
case, could not have legally issued a ca. sa. against the body 
of the defendant, until the writ of fi. fa. which had heen is- 
sued against his property, was returned to office. This charge 
is unquestionably correct. In case one execution prove in- 
effectual, another may be sued out; but there ought not to 
be two executions, one against the body and another against 
the property, at the sametime. Ifa fert fucias has been issu- 
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ed, and the party wish a ca. sa., the Sheriff ought to return: 
the fi. fa. 1. Sellon’s Pr. 535. Our statute directs thatifa 
ca. sa. has been issued against a defendant, he may point out 
property and give security that it is bona fide his, and sub- 
ject to the payment of the debt, and it shall then be the duty of 
the Sheriff to return the execution against the body and take 
out an execution against the property of the defendant. This 
is a legislative construction that there cannot be two execu- 
tions, one against the body and another against the property, 
proceeding form the same debt against the same defendant, 
at the same time. We think the charge of the Court was 
strictly legal on this point. 

[2.] The charge of the Court on the subject of damages, 
must be considered in reference to the pleadings and the evi- 
dence in the case. It would not have been proper for the 
Court to have charged the jury on a state of things neither 
alleged nor proved. The fi. fa. was issued on the fifth of Oc- 
tober, 1853. It was made returnable to the next Court to sit 
on the second Monday in March, 1854. An entry of nulla 
bona is indorsed on the ji. fa., bearing date on the 25th of 
November, 1853, butit does not appear when it was return- 
ed. There is no allegation of its return in the declaration. 
Before the first Tuesday in March, 1854, the defendant, Ru- 
tan, ranaway, and it was a few days before that, that the 
plaintiff, Ambrose, asked the Clerk to issue a ca. sa. When 
a plaintiff sues an officer for a breach of duty, it is necessary 
for him to prove every fact necessary to coustitute that breach 
of duty. There was no proof of the return of the fi. /u., 
and the law will not presume its return prior to the Term of 
the Court to which it was made returnable. From the facts 
proven, there was no breach of duty, and without a breach 
of duty by the officer, damages will not be presumed. If 
the plaintiff had sustained actual damages by the defendant’s 
failure to issue the ca. sa., it is his own fault. The Sheriff 
was not bound, without demand, to return the execution be- 
fore the return Term; the Clerk could not have issued the ca. 
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sa. before its return, but the plaintiff might have required the 
Sheriff to return the fi. fa. to the office for the purpose of ob- 
taining aca. sa. This he did not do. 

It is not necessary to consider whether this plaintiff could 
have a right of action in this case, even if the fi. fa. had been 
returned and the Clerk had refused to issue the ca. sa. on de- 
mand. He was a security, and if he had paid the debt and 
taken the control of the execution at the time the ca. sa. was 
applied for, he could have controlled the judgment and exe- 
cution against the property only of his principal. 

From what we have said, it will be seen that the motion 
for the new trial ought not to have prevailed. 


Judgment affirmed. 





No. 7.—Larxin R. Gunn, plaintiff in error, vs. Isaac How- 
ELL, garnishee, and the administrator of James M. Callo- 
way, deceased, defendants in error. 


After an acquiescence of twelve years or more, in a judgment, and its payment, 
it is too late to move to vacate it, where there is no fraud or circumvention. 


Motion to vacate and set aside judgment, in Taliaferro 
Superior Court. Decision by Judge Tuomas, at August 
Term, 1856. 


James M. Calloway as bearer, brought suit to the January 
Term, 1837, of Taliaferro Superior Court, against Archibald 
G. Jones and Larkin R. Gunn, on three promissory notes, of 
five hundred dollars each. 

On the 7th February, 1839, scire facias to make parties, 
was issued, reciting that Calloway had died and that Mal- 
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colm Johnston and Samuel Johnston, had been appointed his 
administru'ors, and that he had, prior to his death, instituted 
his action of assumpsit for the sum of five hundred dollars, 
besides interest, against said Jones and Gunn. This scire 
facias was made returnable to the next Term of Taliaferro 
Superior Court, and required Gunn and Jones, or their attor- 
neys, to show cause why said administrators should not be 
made parties, &c.; and was served by leaving a copy at the 
“most notorious abode of A. H. Stephens, attorney for defend- 


ants.”’ 


At the March Term, 1839, of said Court, in the case of 


James M. Calloway, | 

vs. 
Larkin R. Gunn, and Scire facias. 
Archibald G. Jones. 


The presiding Judge made the following entry on the 
docket—* March, 1839, parties made, and verdict.” 


Upon the execution docket, was the following entry : 


“Malcom Johnston, and \ In Taliaferro Superior 


Samuel Johnston, administrators, | Court. 
Judgment signed, March 


US. 
h ‘ 
Archibald G. Jones, principal, i yor March 


Larkin R. Gunn, security. q 14th. 1839 
‘ ' 


eee ee ee 
Interestto judgment, . . . ... +... «217000 


se aa a ck Se a ee ee A . 14 68% 
I know of no property subject to the within fi. fa. 
G. OVERTON, Sheriff. 





March 16th, 1839.” 


Afterward, Isaac Howell was garnisheed by plaintiffs, and 
at March Term, 1843, upon his answer and return, judgment 
was taken and signed against him for the sum of $2,011 58, 
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the amount which he admitted was in his hands belonging 
to Gunn, and it was proved that Howell the garnishee paid 
off the judgment. 


In this state of things, at the August Term, 1856, the fol- 
lowing motion was made, to-wit : 


“James M. Calloway, 
vs. 
Archibald G. Jones, and 
Larkin R. Gunn, security. 
Ordered, That judgment in the above stated case be vaca- 
ted and rendered iiivalid, it appearing to the Court that said 
judgment was rendered in favor of the plaintiff after his 


death.” 
Which motion upon argument, was refused, and counsel 


Taliaferro Superior Court. 


excepted. 


Counsel for Gunn, then moved to take the following order: 
“Malcom Johnston, and 7 
Samuel Johnston, 

vs. : In Taliaferro Superior Court. 
Archibald G. Jones, and Judgment and garnishment, 
Larkin R. Gunn, 
Isaac Howell, garnishee. p 

It appearing to tke Court that at the March Term, 1843, 
of said Court an order was had, allowing judgment to be 
signed against the garnishee, Isaac Howell; that judgment 
was signed against him in pursuance of said order, on the 
8th of March, 1843; that at the February Term, 1856, of 
said Court, an order was taken, amending nunc pro tunc the 
above mentioned order, taken at March Term, 1843; and it 
further appearing, that the original judgment against Jones 
and Gunn, on which said garnishment is founded, is in favor 
of James M. Calloway; that said original judgment is void, 
because said Calloway was dead when verdict was rendered 
and judgment taken, and before parties were, or could, from 
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the state of the record and pleadings, have been made; that 
the Sherift did not, at the proper time, make the proper entry 
upon the execution founded on said judgment; and it further 
appearing that the nunc pro tunc order was taken, without 
notice to Jones and Gunn, or their being represented by 
counsel, and after the death of both Jones and Gunn; that 
the facts recited in said nunc pro tunc order, as legally ap- 
pearing to the Court, did not appear; that if the facts did ap- 
pear as recited in the nune pro tunc order, they were not 
sufficient to authorize either the original or nune pro tunc 
order; that the nunc pro tunc order, alters the sounding and 
caption of the case, and was taken twelve years after the or- 
der which it amends, nunc pro tunc; therefore it is ordered 
that the judgment against Isaac Howell, and the order allow- 
ing said judgment to be signed, be both vacated, and that the 
nunc pro tunc order be vacated also.” 

Which order was wholly and in every part refused; and 
counsel for Gunn excepted. 


In support of the first moved order, the following entry 
upon the minutes of the Court, was used in evidence, to show 
the death of James M. Calloway, previous to the rendition 
of judgment. 

“Wednesday morning, March 6th, 1839. 

The Honorable Superior Court met pursuant to adjourn- 
ment—Present his Honor, Garnett AnpReEws, Judge. 


Larkin R. Gunn, ’) 

James M. Calloway, wares of Cnllowag, ame 

Thomas J. Shackelford, peut 

Archibald G. Jones. 
After the refusal of the above stated motion, Malcom John- 

ston and Samuel Johnston, representatives of James M. Cal- 

loway, deceased, by their counsel, moved to take the follow- 


ing order, to-wit: 
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“Friday, August 29th, 1856. 
James M. Calloway, 
US. 
Archibald G, Jones, and In Taliaferro Superior Court. 
Larkin R. Gunn. 


Scire facias, on the suggestion of the death of plaintiff, 
James M. Calloway, having issued returnable to the March 
Term, 1839, of said Court to make Malcom Johnston and 
Samuel Johnston as administrators, &c. of James M. Callo- 
way, deceased, parties plaintiffs, in lieu of said James M., de- 
ceased, and it appearing to the Court that said Malcom and 
Samuel were, as such administrators, made parties plaintiff, 
in said original case, at the said March Term, 1839, before 
the verdict and judgment were rendered in said original case, 
which said verdict and judgment were generally in the name 
of the plaintiffs without specifying any particular plain- 
tiff; and it further appearing to the Court, that the order. 
making such parties plaintiffs, was omitted, by mistake, to be 
entered upon the minutes of the Court, at the proper term: 
It is ordered by the Court that this order be entered upon the 
minutes of this Court as of the March Term, 1839, making 
said Malcom and Samuel as administrators, &c., of James M. 
Calloway, deceased, parties plaintiffs, in lieu of said James 
M. deceased ; and it is further ordered, that said verdict and 
judgment in said original case stand in the name of said 
Malcom and Samuel, as such administrators, who were the. 
parties plaintiffs at the time such verdict and judgment were 
rendered in said original case. This order to be entered 
nune pro tune.” 

Which order, upon argument had, was allowed, and en- 
tered upon the minutes of the Court, and counsel for Gunn, 
excepted. 


Foucue & Anprews, for plaintiff in error. 


Tuomas; and L, Srepruens, represented by T. R. R. Coss, 
for defendants in error. 
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By the Court.—McDona np, J. delivering the opinion. 


This case brings up three distinct judgments pronounced 
in the Court below on three motions, in one of which Isaac 
Howell was a party, and in the other he was not a party. A 
motion was made to dismiss the bill of exceptions, for want 
of. service on Isaac Howell, or his attorney; service was ac- 
knowledged, and the acknowledgment is in the following 
words: 

“TI acknowledge service of copy of the within bill of ex- 
ceptions, and agree that the exceptions to all the motions be 
taken up in one bill, this the 4th day of October, 1856. 

(Signed,) LINTON STEPHENS.” 


Mr. Stephens did not sign as attorney for either of the par- 
ties. Only two members of the Court presided; my brother 
BEnnine, was of opinion that the service was not sufficient 
in the case to which Howell was a party, it having been stated 
in the argument, that Stephens did not represent Howell in the. 
Court below, and there being nothing of record to show that 
he did, and he not having signed as attorney for any one. I 
thought the service sufficient. Mr. Stephens is a known at- 
torney of the Court, and the acknowledgment embracing a 
consent that the exceptions to all the motions be taken up in 
one bill, and he not signing for any particular defendant, 
ought to be held to have acknowledged for all. It was ad- 
mitted, that he is now the attorney of Howell. A question 
then arose as to the effect of this disagreement. My own 
opinion was that no judgment could be pronounced on the 
motion to dismiss, and that the cause must proceed. My 
brother Bennine, however, entertained a different opinion, 
and thought that he could not hear a case, which he consci- 
entiously believed was not before the Court, for the want of 
proper service. The consequence was, that the cases to which 
Howell was not a party could alone be heard. 

The first of the motions to which Howell was not a party, 


ATHENS, MAY TERM, 1857. 383 





Gunn vs. Howell, garnishee, &c. 





in the order in which they are presented in the bill of excep- 
tions, is the motion to vacate and render invalid a judgment 
in favor of James M. Calloway vs. Archibald G. Jones and 
Larkin R. Gunn, on the ground, that it had been rendered 
in favor of the plaintift, after his death. The Court refused 
the motion, and on that refusal, erroris assigned. The judg- 
ment was rendered on 7th day of March, 1839. At March 
Term, 1839, the case was stated against the defendants, in 
the name of James M. Calloway, and not in the name of his 
administrators, and entitled “scire facias.” The scire facias, 
by the way, a very irregularly drawn process, issued in the 
name of the administrators, on the 7th day of February, 1839, 
calling on the defendants or their attorney, to show cause 
why the administrators should not be made parties plaintiffs, 
and why a judgment should not be rendered accordingly in 
such case made and provided. At the Term of the Court at 
which the defendants were required to appear personally or 
by attorney, to show cause as aforesaid, the presiding Judge 
made the following entry on the docket: “ Parties made, and 
verdict for plaintiff”? The presumption is, that parties were 
made as proposed in the scire facias, to-wit: That the admin- 
istrators were made parties plaintiffs, in lieu of the deceased 
James M. Calloway. The verdict of the jury is for the plain- 
tiff The administrators were then plaintiffs, The Clerk is- 
sued an execution seven days after the date of the judgment, 
in favor of the administrators as plaintiffs, and the Sheriff 
two days thereafter, made his return thereon. A garnishment 
was issued and the debt and effects of one of the defendants 
was levied on in the hands of a third person, judgment entered 
against him, and the money collected. The parties, defend- 
ants and garnishee, have acquiesced in thejudgments against 
them respectively, ever since the 8th of March, 1843, up to 
the movement in 1856. No fraud is alleged or complained 
of against the plaintiffs. The history of the case as detailed 
here, shows that the only matter complained of was the omis- 
sion of the Clerk to put on the minutes an order to make 
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parties, which we are bound, upon legal principles, to presume 
was passed by the Court. The motion to set aside the judg- 
ment, was predicated, then, on mere official neglect in the 
Clerk, nothing more. It was a want of adherence to a mode 
of proceeding, and was the omission to put an order to make 
parties on the minutes, which was necessary, to the due and 
orderly conducting of the suit. Tidd’s Practice 512. The 
application to set aside proceedings for irregularity should be 
made as early as possible; and if there has been any irregu- 
larity, if the party overlooked it, and took subsequent steps 
in the cause, he could not afterwards revert back to the irregu- 
larity and object to it. Tidd 513. 

The parties were made, so says the evidence; the judgment 
was rendered, so says the record ; and the money is presumed. 
to have been long since paid—more than twelve years ago. 
No precedent, I apprehend, can be found, where the Court 
has set aside proceedings for such an irregularity, where there 
has been a final close of the business, the money paid, and 
thirteen years acquiescence. In the case of Soulden & Smith: 
vs. Cook, 4 Wendall’s Reports 217, the Court refused to set 
aside a judgment for irregularity after a lapse of ten years, 
and held that where there was no fraud or circumvention, it 
should not, after so long a time, be set aside on its merits, 

It may be seen from what has been said, that in our opin- 
ion, there was no error in the order to correct the judgment, 
however unnecessary it was to do it at this late day; we will 
presume that the Court had sufficient legal evidence of the 
death of the party, to authorize the proceeding. 


Judgment affirmed. 
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No. 8.—Joun H. Wy ey, plaintiff in error, vs. Joun R. STan- 
ForD, defendant in error. 


[1.] The Court is not bound to give in charge, a request not warranted by the 
evidence. 

[2.] The dismissal of a levy made on realty of the principal, by the plaintiff, in 
fi. fa. does not prejudice the surety to the f. fa., and therefore does not, dis- 
charge him. 

[3.] The Court told the jury, that the evidence on a particular point, was such, 
that it was impossible to come to any correct conclusion on the point. 


Held, That this was not the expression, or the intimation of the opinion of the 
Court, as to what had, or had not, been proved on the point. 


Illegality, in Habersham Superior Court. Tried before 
Judge Jackson, at October Term, 1856. 


Hyatt, McBurney & Co., recovered judgment in Haber- 
sham Superior Court, against Thompson Allan and John H. 
Wyley, principals, and Robert Allan security, for the sum of 
eight hundred and fifty-four dollars and ten cents principal, 
besides interest and cost of suit. This judgment was signed 
10th April, 1854, and a fi. fa. issued the same day, which 
was levied on a lot of land as the property of Wyley, who 
filed his affidavit of illegality on the ground: 

1st. That there had been a prior levy on a house and lot 
belonging to Thompson Allan, not accounted for. 

2d. Because deponent, although ostensibly a principal in 
the fi. fa., is in fact only a security, and that plaintiffs have 
extended such indulgence to Thompson Allan, the real prin- 
cipal, as operates. a discharge of deponent’s liability. 

3d. Because said fi, fia. has been fully paid off and dis- 
charged. 


Upon the trial, defendant Wyley, read the answers of James. 
P. Simmons to interrogatories, who testified, that he sold: to: 
Thompson Allan the house and lot in the village of Law- 
renceville, which had: been levied on by virtue of the fi: fa. 
in favor of Hyatt, McBurney & Co., and conveyed to him the 
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fee simple title thereto, and does not know of any other claim 
or title to said lot, than his own, at the time he sold it; that 
he traded one of the notes which was given for the purchase 
money to Robert B. Camp; that the present value of the 
house and lot is about fifteen hundred dollars. He has been 
of opinion that Allan was good for his debts, up to the time 
he assigned his property to John R. Stanford, which was done 
some time last fall, of this, however, he knows but little, ex- 
cept from report. Allan had in his possession at the time of 
his assignment, the house and lot, with a fair stock of goods, 
(the latter held by the firm of Allan & Stanford,) an old ne- 
gro woman, a horse and buggy, a tract of some sixty acres of 
land, near Lawrenceville, household and kitchen furniture, 
&c., with doubtless other property, that witness cannot think 
of; a part of the purchase money for the house and lot, and 
for the land, has not yet been paid. Up to the time of the 
assignment, he was of opinion, that a debt of the amount of 
said fi. fa. might have been made out of Allan, but has since 
learned facts not then known, as to the title to some of the 
property, and of liens, which render it doubtful whether such 
debt cculd have been collected by law then, but believes it 
could have been. He sold said house and lot to Allan, for 
seven hundred dollars, but it has been much improved by 
Allan since; considered him good for his debts up to the 
time of the assignment referred to, but has since learned that 
he was then insolvent. Does not know how long he has 
been insolvent. 


Robert B. Camp, testifies, that when said house and lot 
was levied on, he filed his claim, which he expected to sustain 
upon the ground of a vendor’s lien, having purchased one of 
the notes given for the purchase money. The note was re- 
newed, and dated the Ist of January, 1853, dne twelve months 
after date, signed by Thompson Allan, and John R. Stanford 
security, and upon which suit was instituted to the December 
Term last, of the Superior Court. Suit is still pending.— 
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Allan paid fourteen dollars and twenty cents, 21st December, 
1853, and six dollars and twenty cents, 1st January, 1855. 

Augustus C. Wyley, in answer to interrogatories, testifies : 
That he was the clerk of Hyatt, McBurney & Co., and their 
agent to collect and settle the original indebtedness of Allan 
and John H. Wyley. He settled the same by dividing the 
demand into two notes of equal amount, and required 
of Thompson Allan a good security to one of the notes, and 
of John H. Wyley a good security to the other. Thompson 
Allan gave for his security his brother Robert Allan; John 
H. Wyley gave for his security his father James R. Wyley. 
These notes were dated 31st March, 1852, and payable twelve 
months after date, with interest from date. Gave time, in or- 
der to get the debt secured beyond a doubt. Thompson Al- 
lan pledged his word at the time of the settlement, that he 
would pay every dollar of the note to which Robert Allan 
was security, out of his individual means, and said he thought 
he would be able to pay it before the twelve months, given 
in the note, was out. John H. Wyley said the same thing, 
in regard tothe note to which James R. Wyley was security. 
John H. paid all his part of said debt to plaintiff. Allan paid 
six hundred dollars toward his part, on the 28th September, 
1854, and promised to pay the balance in a few days. I 
granted indulgence to him for the balance, simply because he 
was at that time associated with John R. Stanford in the 
mercantile business ; Stanford being an old customer of the 
plaintiff. 

Shortly after this, witness returned to Charleston with the 
Ji. fa., and delivered it to plaintiffs, who retained it until about 
the 1st of November, 1855, when witness starting out on a 
collecting tour, carried the fi. fa. with him. 

The debt could have been made out of Allan at any time 
within the last two years, if the plaintiffs had seen proper to 
have handed the ji. fa. to the Sherift of the county where he 


resided. 
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To. the fourth interrogatory, he answers: That it was a 
special agreement between himself as the agent of plaintiffs, 
and John H. Wyley and Thompson Allan, that Wyley should 
out of his individual means, pay one-half of the original in- 
debtedness, and that Allan should pay one-half out of his 
individual means. Wyley agreeing to pay the note to which 
his father was security, and Allan agreeing to pay the note 
to which Robert Allan was security: required both defend- 
ants to sign both notes as principals, so that in case of failure 
to realize the money on either of the notes, from the defendant 
agreeing to pay the same, the plaintiffs might proceed to make 
the money directly out of the other defendant. It was, 
however understood, that Thompson Allan and James R. 
Wyley were securities for John H. Wyley, and that John H. 
Wyley and Robert Allan were securities for Thompson Allan, 

To the fifth imterrogatory, he answers: That Thompson 
Allan paid six hundred dollars on the fi. fa., 28th September, 
1854, and promised to pay the balance in a few days. 

To the sixth interrogatory, he answers: That the whole 
amount due on the fi. fa. has been paid; six hundred dollars 
was paid by Thompson Allan, the balance was paid by John 
R. Stanford, 23d November, 1855. 

To the seventh interrogatory, witness answers: That 
Thompson Allan always acknowledged this as his own in- 
dividual debt. 

To the first cross interrogatory, witness says: John H. Wy- 
ley and Thompson Allan, composed the firm of John H. 
Wyley & Co. The original debt, of which the fi. fa. is a part, 
was due from this firm, and was contracted in the year 1848. 
Plaintiffs always gave witness a carte blanche,to act accord- 
ing to the best of his judgment when transacting business 
for them. 

To the third cross interrogatory: John H. Wyley is my 
brother. 

To the fourth cross interrogatory: Witness took the fi: fa. 
out of the Sheriff’s office of Habersham county, about the 
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ist of June, 1854, and carried it to Lawrenceville, where 
Thompson Allan resided, and told him of his agreement at 
the time the note was given, and was willing for him to say 
what I should do with the f. fa. He replied, that I was ex- 
tending more kindness to him than he could have expected, 
and begged me as a personal favor to hold the fi. fa. until the 
last of August, and by that time he could certainly pay it off: 
said that he knew the debt had to be paid, and that he was 
the proper person to pay it. Witness yielded to his request, 
and retained the ji. fa. till he re-visited Lawrenceville in Sep- 
tember, 1854, when Allan paid six hundred dollars as alrea- 
dy stated, and promised to pay the balance in a few days. 
Directly after this, he returned to Charleston and delivered 
the fi. fa. to plaintiffs, in whose possession it remained till about 
the 1st of November, 1855, when witness carried it again to 
Lawrenceville. On the 20th November, 1855, Thompson 
Allan informed me that he and John R. Stanford had dis- 
solved, and that Stanford was in possession of the assets: he 
told me, however, that the money could be made out of his 
property, as every thing he had owned for eighteen months 
or more, prior to their dissolution, was subject to this fi. fe. 
Witness handed the fi. fa. to N. L. Hutchins, attorney at law, 
and requested him to make the money on it. He assured 
me there was plenty of property which had belonged to Al- 
lan to bring the money at an early day. 

To the fifth cross interrogatory, he answers: That plain- 
tiffs, Hyatt, McBurney & Co. did give John R. Stanford an 
order on the Sheriff of Gwinnett county, for the fi. fa., but 
as well as recollected, nothing was said about when it came 
into his hands, Plaintiffs had been informed by Stanford, 
that I had placed the fi. fa. in the hands of the Sheriff, with 
instructions to sell Allan’s property right away. Plaintiff 
wrote to me toknow if this was true; my answer was “ it is 
a lie”’ This was about the Ist of July, 1854. 

To the sixth cross interrogatory, witness says: I informed 
plaintiffs in July, 1854, that I had the f. fa. still in my pos- 
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session, and that Stanford’s assertions to the contrary, were 
without foundation. I did not keep possession of the fi. fa. 
till it was ordered by me to be levied in Gwinnett, but on 
the contrary, I returned it to plaintiffs, who had it about a 
year, when I took it with me about Ist November, 1855. 

To the seventh cross interrogatory, witness says: Allan 
owned, as he himself told me, a store house and lot with im- 
provements thereon, which was subject to the fi. fa., and on 
which it might have been levied, and the money made. 
Never heard anything about Stanford being security for Allan 
for the purchase money for said house and lot. 

To the eighth cross interrogatory, answers: That it was 
his understanding, that after Wyley & Allan dissolved co- 
partnership, all the notes and accounts were left in Wyley’s 
hands; the goods on hand and other property, were equally 
divided between them ; and at the time the debt to plaintiffs 
was divided, and the two notes given, it appeared to the sat- 


isfaction of Allan and myself, that Wyley had paid over all 
money collected by him on the notes and accounts in his 
hands, to the creditors of the firm, and that the notes and 
accounts still uncollected were not sufficient to pay off all 
their liabilities, aud it was for this reason, that their indebted- 
ness to plaintiffs was arranged as it was, into two parts, Wy- 
ley agreeing to pay one part and Allan the other. 


John R. Stanford who had control of the f. fa. introduced 

the following letter from defendant Wyley, viz: 
CLARKSVILLE, July 14, 1853. 
T. Atxan, Ese: 

Dear Sir: The two notes we gave Hyatt, McBurney, & Co. 
for over eight hundred dollars each, have been placed in Stan- 
ford’s hands for collection, and for the purpose of collecting 
both notes off of me, and out of my individual means, (if I 
should have so much) und what seems strange to me is, that 
this should have been done at your suggestion, and request, 
for the purpose, as I am told, that you may save yourself, J 
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am certain that I told you, that the assets of our business 
would never pay our debts, and this I had no idea you doubt- 
ed fora moment; and I am sure that it never entered my 
head, that I was to make any preparation to meet the note 
that you gave, and I know that you intended to pay it out of 
your own means when you gave it, for you will recollect that 
you were desirous to have the payment put off as far as pos- 
sible, as there were other demands against you, that had to 
be paid inthe meantime. You certainly do recollect, that 
you stated, that you could pay your note, if you could get 
the time above stated, viz: to the 30th March, last. I feel 
confident, and am encouraged so to feel, from every act of 
your life, of which I have been cognizable, and from all our 
dealings, which have been considerable, that when you ex- 
amine our books, papers and all our business, that you will 
be satisfied that our business cannot pay itself out of debt 
nor come within gun-shot of it; and when you are so con- 
vinced, I know you will not stand aloof and permit all the 
burden and weight of our mutual indebtedness to fall upon 
me, who have never, until very recently, heard a word of com- 
plaint from you, as to any of my conduct in our business, I 
can by a very short statement show you beyond a reasonable 
doubt, that it would be unreasonable to suppose our business 
could pay its own debts: We had invested in this busi- 
ness $1,300 each, making $2,600. We did business two 
years; at the end of these two years, our own accounts 
amounted to over $3,000; when we dissolved partnership 
and divided the stock on hand, it amounted to $3,000, or 
thereabouts; these two items taken together, make the sum 
of $6,000 taken out of the business against $2,600 put in, 
leaving us indebted to the business $3,400. Now, it is not 
reasonable to suppose, that we made money so fast as to leave 
sufficient assets in the establishment to pay its debts, after 
abstracting so large an amount in so short a time, to say 
nothing of bad debts and expenses. This view of the mat- 
ter, I feel assured, will convince you, that you have acted 
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prematurely and without having sufficiently examined the 
business, in coming to the conclusion that I-had appropriated 
the funds that should belong to us, to my own individual 
purposes—directly the reverse will be shown to be true, upon 
an investigation of allthe business. I am sure that I have 
paid towards our debts more than I have ever collected from 
the debts due us. It would be idle for me to say that I have 
acted with much greater care and caution in our cash ac- 
counts, than I ever did with my own. I am sure that if you 
had been at my elbow I could not have acted with more 
fairness and uprightness than I have done; and I am now, 
not only willing, but anxious to pass the ordeal of an inves- 
tigation of the whole business, by a committee of the most 
intelligent Masons and business men that can be produced; I 
care not who they may be, nor from what community they 
are selected, I shall not fear the result. If I shall prove to 
be in arrears with the concern, I shall promptly meet the 


odds that may be found against me, and our dealings and in- 
tercourse for the space of over twelve years, has furnished 
me with no cause or reason to doubt, that you will do like- 


wise. 
What I now have to ask is, that you come up and make a 


full and thorough investigation into the whole matter, that 
we may see how we stand, and that we may know and de- 
termine what to do, as something must now be done. I will 
be exceedingly glad if you will come as soon as practicable ; 
if you can, come next week; write when you can come, that 
I may be sure to be at home, as I am occasionally absent, 
and might be when you come, if I were not advised as to the 
time when you were coming. 4 


Yours, truly, 
JOHN H. WYLEY. 


The testimony being closed, counsel for John H. Wyley, 


requested the Court to charge the jury: 
ist. That if they believe that Augustus C. Wyley as agent 
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of Hyatt, McBurney & Co., made an arrangement that John 
H. Wyley & Robert Allan were sureties, although Wyley ap- 
pears as principal, that fact makes him a surety only. 

2d. That if in this case the jury believe that arrangements 
were made between the agent of plaintiffs and Allan by 
which Allan was given indulgence without the knowledge 
of Wyley, and by which Allan became less able to pay in 
the end, Wyley is discharged. 

3d. That if the jury believe that all the assets of Allan 
went into the hands of Stanford at or near the time when 
Stanford became the owner of the fi fa., and that they were 
sufficient to pay the debt, it would be a fraud upon the rights 
of Wyley (if he was only a surety) to enforce the fi. fa., and 
the same is in law satisfied. 

4th, That when a party like Col. Stanford buys property, 
and has it transferred to himself, which is first liable toa 
judgment, and afterwards buys the fi. fa, to protect his trans- 
fer, he cannot afterwards go upon a party who is liable se- 
condarily for the payment. 

Which charges the Court refused to give, but charged the 
jury in substance as follows, viz : 

That there were three grounds of illegality taken in this 
case: 
_ 1st. That the dismissal of the levy on the real estate of 
Allan in Lawrenceville, extinguished the debt as to Wyley. 
The Court charged that it did not. 

2d. That the alleged transfer of certain property belonging 
to Allan, in Lawrenceville, to Stanford, extinguished the debt 
as to Wyley. Upon this point the Court charged, that there - 
was something said about a mortgage and transfer, but there 
was such confusion about the matter; no legal evidence of 
what the mortgage was for; how much; upon what proper- 
ty ; to secure what debt; that it was impossible for the Court ' 
and jury to come to any correct conclusiou about it. 

The 3d groun 1 of illegality was that Wyley being only 
surety upon the note, the founaation of the ji. fa, indulgence 
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had been extended toward the principal, Allan, which relieved 
in law the security. Upon this head, the Court charged, that 
the defendant Wyley must show to them two things: first, 
that he was security only; and, second, that acts had been 
done by Hyatt, McBurney & Co., or Stanford, which increased 
his risk or injured him, And first, as to his being only secu- 
rity, the whole question would turn upon what construc- 
tion they would put upon the testimony of A.C, Wyley. 

The Court remarked, that the jury would observe, there 
was apparently some contradiction in his testimony, on the 
surface. If the witness meant that he required both Allan and 
Wyley to sign as principals, and to be principals as to Hyatt, 
McBurney & Co. while they would be only securities as to 
each other, then, while Wyley might be only security as to 
Allan, he still would be principal as to Hyatt, McBurney & 
Co. and Stanford, the transferee, who stood in their shoes ; 
but if they believed the arrangement was, and the witness so 
meant to say, that Wyley, though signing the note as princi- 
pal, was to be heldas security, not only to Allan, and in refer- 
ence to a future settlement between them, but also as to Hy- 
att, McBurney & Co., then he was security only to Stanford, 
the transferee, and being such security, if Stanford, or Hyatt, 
McBurney & Co. had indulged Allan, without the knowledge 
and consent of Wyley, or done any act without his knowl- 
edge or consent, which increased his risk, or injured him, the 
security was released and discharged from the debt. The 
Court put the whole case upon two points; first, whether 
Wyley was only security; and second, whether Stanford, or 
Hyatt, McBurney & Co. had indulged Allan so as to injure 
or increase the risk of Wyley. 

The jury found for plaintiffs in the f. fa., and that the same 
was proceeding legally. 

Whereupon, counsel for Wyley moved for a new trial, on 
the grounds, that the refusal of the Court to charge as re- 
quested, and the charge as given, were erroneous, and because 
the verdict was contrary to law, and against the evidence. 
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The Court overruled the motion for a new trial, and coun- 
sel for Wyley excepted. 


Peeptes & Hutt, for plaintiff in error. 


Joun R. Stanrorp, in propria persona, for defendant ia 
error. 


By the Court.—Bernnina, J. delivering the opinion. 


Was the Court below right in refusing a new trial? 

That, of course, depends on whether any one of the grounds 
of the motion for a new trial was sufficient. 

The first ground of that motion was, the refusal of the 
Court to give the requests in charge to the jury. 

The first request was in substance, that, if an “arrange- 
ment” of the original debt was made by the agent of the 
holders of the debt, the effect was, to render John H. Wyley 
only a surety, although his name might appear as a princi- 
pal. 

[1.] Now the evidence as to this “arrangement” was such 
as to leave it doubtful, whether John H. Wyley was not to 
bear towards the holders of the debt the relation of princi- 
pal, and not that of surety. See the answer of Augustus C. 
Wyley to the fourth direct interrogatory. 

But if the evidence was such as to leave this doubtful, it 
is manifest, that for the Court to have told the jury as reques- 
ted, that the arrangement, if made, would render Wyley only 
a surety, would have been wrong. What the Court ought 
to have done in such a case, it did: it called the attention of 
the jury to the character of the evidence, and left them to 
decide what the evidence proved. See the part of the charge 
relating to the third ground of illegality. 

The second request went on the assumption, that there 
was something in the evidence to authorize the jury to be- 
lieve, that some arrangement, i. e. of course, some binding 
arrangement, was made by the holders of the note, and one 
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-of the makers of it, Allan, by which Allan obtained indul- 
genee on the note, 

But, in truth, there was nothing in the evidence to autho- 
irize the jury to believe any such thing. 

Besides, the request also tacitly assumes, that John C. 
Wyley was but a surety; and yet it was doubtful, as we 
have seen, whether he was not a principal. 

. A request to be good must have evidence to rest on. 
As to the third request, there are two or three things to be 












said : 
Ist. The evidence hardly justifies a request, assuming that 
all the assets of Allan went into the hands of Stanford. 
2d. But if it does, it does not show, that they may not have 
properly gone into hishands. It may be, therefore, that they 
went into his hands to satisfy some debt having precedence 
of this debt. 
At least, it may be that they went into his hands to satisfy 
a debt of equal claim, or equity, with this. And if so, the 
: effect ought not to be to “satisfy” this debt, unless at least, 












1 the assets were sufficient to satisfy both debts. And the evi- 
dence rather is, that the assets were not sufficient to satisfy 





: both debts. 
: 3d. It may well be doubted, whether in any case, the trans- 
i fer could work a satisfuction of this debt at daw. And the 
proceeding was at law, being an affidavit of illegality. 
As to the fourth request, there is this to be said: first, it, 
like the rest, assumes that Wyley was only “secondarily” lia- 
ble: secondly, the evidence does not show whether the pro- 
4 perty bought by Stanford, was “first liable” to the judgment 
or not. The evidence does not show what was the nature 
ot the claim or right which Stanford had against Allan, from 
whom he got the property. 
The next ground taken in the motion, was that the charges 
were erroneous. 
The charge was in three parts. The first part was, that the 
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dismissal of the levy by the plaintiffs in the 7. fa. did not. ex- 
tinguish the debt. 

The levy was one on real property. The dismissal of a 
levy on real property by the plaintiff in the fi. fa. does not ex- 
tinguish the debt. Authority is not needed to establish this. 

[2.] Itis equally manifest, that the dismissal of sucha 
levy, although it be on the property of the principal, cannot 
hurt the surety, for the lien of the judgment on the property 
remains unaffected, and the property being realty, cannot be 
removed, and the lien of the judgment is one to which the 
surety becomes entitled, the moment he pays the debt. 2d 
section of Act of 1831, amendatory of an Act to define the 
liability of sureties. Cobd’s Dig. 595. 

The first part of the charge, then, was not erroneous, 

[3.] The second part of the charge, was objected to, as be- 
ing obnoxious to these words of the Act of 1850, to prevent 
Judges from making “certain charges,” &c., viz: “It shall 
not be lawful for any or either of the Judges of the several 
Superior Courts of this State, in any Court whether civil or 
criminal, or in equity, during its progress, or in his charge to 
the jury, to express or intimate his opinion as to what has or 
has not been proved. Cobb’s Dig. 452. 

But we do not find that it is. It is very certain that the 
Court in this part of the charge does not say that one thing 
or another has been proved or not proved. 

The same remark may be made as to the observation of 
the Court, uttered “during the progress” of the trial, and 
at the time when it was deciding a motion to dismiss the 
illegality, especially as the observation was called out by the 
nature of the motion, and the motion was a motion made by 
the party excepting to the observation. 

And it is equally true, that this objection does not lie to 
the third part of the charge; and this wus the only objection 
urged against that part of the charge. 

The Court told the jury, that the testimony of Wyley, on 
a particular point, was open to two constructions ; and what 
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they were; but it did not tell them which to take. What the 
Court told them was true, and it did not amount to the ex- 
pression, or the intimation of the Court’s opinion, as to which 
of the two constructions was the true one. 

Upon the whole, we find no error in the charge. 

Nor do we think that the verdict was contrary to the evi- 
dence. 

The result therefore is, that the judgment of the Court, re- 
fusing a new trial, must be affirmed. 


Judgment affirmed. 








